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INTRODUCTION 


THE YEAR IN BRIEF 


A-1 The Board processed 1,149 cases during the year under 
review. Proceedings before the Board include applications for 
certification, revocation of certification, complaints of unfair 
labour practices, the identification of positions whose duties are of 
a managerial or confidential nature, the designation of positions 
whose duties are required to be performed in the interest of the 
safety or the security of the public, and complaints and references 
of safety officers’ decisions under the safety and health provisions 
of Part II of the Canada Labour Code. By far the heaviest volume 
of cases consists of grievances referred to adjudication concerning 
the interpretation or application of provisions of collective 
agreements or major disciplinary action and termination of 
employment. The Board also provides mediation and conciliation 
services when requested to do so by parties unable to resolve their 
disputes. Many such cases are settled without resort to formal 
proceedings before the Board. 


A-2 Yvon Tarte was re-appointed as Chairperson. J. W. Potter, 
Deputy Chairperson, was appointed as Vice-Chairperson to replace 
P. Chodos, who retired in March 2001. M.-M. Galipeau and 
E. Henry were re-appointed as Deputy Chairpersons and G 
Giguere, Board Member, was appointed as Deputy Chairperson. 
D. Quigley was appointed as Board member. 


ORGANIZATION AND FUNCTIONS OF THE 
BOARD 


A-3 The Public Service Staff Relations Board (the Board) 1s a 
quasi-judicial statutory tribunal responsible for the administration 


of the systems of collective bargaining and grievance adjudication 
established under the Public Service Staff Relations Act (the Act) 
and the Parliamentary Employment and Staff Relations Act. The 
Board is also responsible for the administration of the Yukon 
Public Service Staff Relations Act and Part 10 of the Yukon 
Education Act. In addition, it is responsible for the administration 
of certain provisions of Part II of the Canada Labour Code 
concerning the occupational safety and health of employees in the 
Public Service. The combined functions of the Chairperson and the 
Board in specific areas under the Act are analogous to those 
performed by Ministers of Labour in private sector jurisdictions. 
Pursuant to the Act, the Board consists of a Chairperson, Vice- 
Chairperson, not less than three Deputy Chairpersons and such 
other full-time members and part-time members as the Governor in 
Council considers necessary. The Board reports to Parliament 
through a designated minister, the President of the Privy Council. 
(It should be noted that the Board reports to Parliament separately 
with respect to proceedings under the parliamentary legislation.) 


A-4 The Board provides premises and administrative support 
services to the National Joint Council, which is composed of 
representatives of the employers and bargaining agents. The 
Council serves as a consultation forum and a mechanism for the 
negotiation of terms and conditions of employment that do not lend 
themselves to unit-by-unit bargaining. 


A-5 Given the high degree of success attained during the 
mediation pilot project, the process of mediation has now been 
incorporated as a permanent step in the Board’s adjudication and 
determination processes. Mediation is well accepted by the parties 
because of its “win-win” approach, as opposed to the more 
confrontational concept associated with formal adjudication. 


B 


PROCEEDINGS WITHIN THE BOARD’S 
JURISDICTION OTHER THAN 
ADJUDICATION AND ARBITRATION 


REVOCATION OF CERTIFICATION 


B-1 The Board processed one application for revocation of 
certification, which was filed in August 2001 by the Union of 
Canadian Parole and Programs Officers — Syndicat Canadien des 
Agents de Libération Conditionnelle et de Programmes - CSN. 
The application sought to create a bargaining unit composed of 
employees classified as Welfare Programme Officers (WP) in the 
classification system of the employer. The proposed bargaining 
unit would have been separated from the Program and 
Administrative Services bargaining group, for which the Public 
Service Alliance of Canada is the certified bargaining agent. 
Simultaneously, the applicant filed an application to be certified as 
bargaining agent for the proposed unit. The Board decided at the 
outset that the application for revocation of certification would be 
held in abeyance pending the outcome of the application for 
certification. On 14 December 2001, prior to the hearing of the 
application for certification, the applicant advised the Board that it 
was withdrawing both applications. 


SAFETY OR SECURITY DESIGNATIONS 
UNDER SECTION 78 OF THE ACT 


B-2 “Designated positions” are positions whose duties are 
deemed to be essential to the safety or security of the public and 
whose incumbents are therefore prohibited from participating in a 
strike. The Act provides that no conciliation board may be 
established, and hence no lawful strike may take place, until the 
parties have agreed, or the Board has decided, which positions in 


the bargaining unit are to be designated. Any positions on which 
the parties disagree must be referred to a designation review panel, 
appointed in the same manner as a conciliation board, which will 
make non-binding recommendations on whether the positions have 
safety or security duties. | Where, after considering these 
recommendations, the parties continue to disagree, the Board 
makes the final determination. 


B-3 During the year under review, the Board processed 12 
referrals involving safety or security designations, of which eight 
were carried over from the previous reporting period. One of the 
12 cases resulted in the establishment of a designation review 
panel which issued non-binding recommendations to the parties. 
In four instances, an agreement was reached between the parties 
prior to the establishment of a designation review panel. The seven 
remaining cases were settled by the parties prior to the hearing date 
established by the panel. 


APPLICATIONS FOR EXTENSION OF TIME 


B-4 The Board may, on application by a party, extend the time 
prescribed by the regulations to refer a grievance to adjudication 
and/or extend the time prescribed for presenting a grievance at a 
level in the grievance procedure. The Board processed eight 
applications for extension of time, including one carried over from 
the previous year. Of the total, one was upheld, two were 
dismissed and two were withdrawn prior to the hearing. Two 
applications are awaiting a Board decision, one following written 
representations by the parties and one after a hearing. The 
remaining application is scheduled to be heard during the next 
fiscal year. 


DETERMINATION OF MEMBERSHIP IN 
BARGAINING UNIT 


B-5 Under section 34 of the Act, the Board may determine 
whether any employee or class of employees is or is not included 
in a bargaining unit. The Board dealt with six such applications 
during the year, of which four were carried over from the previous 
year. 


B-6 One application carried over was filed by the Professional 
Institute of the Public Service of Canada (PIPSC). It alleged that 
Tribunal Members in positions classified at the PM-06 level in the 
PA bargaining unit at the Trade-Marks Opposition Board were 
performing duties that placed them in the Law bargaining unit. At 
present the Public Service Alliance of Canada is the certified 
bargaining agent and the Treasury Board is the employer. The 
Board dismissed the application after a hearing, finding that the 
positions at issue are properly contained in the PA group (Board 
file 147-2-52). 


B-7 In the second case carried over, the Public Service Alliance 
of Canada (PSAC) sought an order from the Board that persons 
performing duties as Native Language Teachers, Classroom 
Assistants, Education Assistants and Tutor Escorts at the 
Department of Indian Affairs and Northern Development 
(DIAND), pursuant to an agreement between the Six Nations Band 
Council and DIAND, should be included in the Education and 
Library Science bargaining unit. The employer requested that the 
application be dismissed for want of jurisdiction, since the persons 
in question had not been appointed under the Public Service 
Employment Act. The matter was heard and the application was 
granted (Board file 147-2-111). 


B-8 The International Brotherhood of Electrical Workers 
(IBEW) asked the Board to determine that employees performing 
duties as Underwater Signatures and Ranges Technologists and 
included in the (EG) Technical Services bargaining unit should 
become part of the EL bargaining unit represented by IBEW. Both 
the employer, Treasury Board, and the PSAC, the present 
bargaining agent, opposed the application on the grounds that these 
employees were already properly classified. The matter was heard 
and the application was dismissed (Board file 147-2-112). 


B-9 The IBEW, Local 2228, asked the Board to determine that 
certain employees performing duties as Technicians at the Privy 
Council Office should form part of the EL bargaining unit 
represented by IBEW. At present these employees are included in 
the (GT) Technical Services bargaining unit, for which the Public 
Service Alliance of Canada is the bargaining agent. The applicant 
further sought a determination that the EL bargaining unit should 


also include other Technicians employed at the Privy Council 
Office and included in the Computer Systems bargaining unit, for 
which the Professional Institute of the Public Service of Canada 
(PIPSC) is the bargaining agent. The Treasury Board as employer 
and the PSAC and the PIPSC as bargaining agents opposed the 
application on the grounds that the positions were already 
classified in the proper bargaining units. After a hearing, the 
Board dismissed the application for the group represented by the 
PSAC but found that the positions reclassified in the CS group 
should be included in the EL group (Board file 147-2-113). 


B-10 The Professional Association of Foreign Service Officers 
(PAFSO) asked the Board to determine that successful candidates 
for the Foreign Service Development Program who are required to 
take language training should form part of the Foreign Service 
group. The Treasury Board as employer opposed the application 
claiming that, because these individuals were not employees under 
the PSSRA, the Board had no jurisdiction to entertain the 
application. The matter was heard and the application was 
dismissed on the grounds that the candidates did not perform any 
of the duties of positions included in the Foreign Service 
bargaining unit until they had successfully completed their 
language training (Board file 147-2-114). 


B-11 The Public Service Alliance of Canada (PSAC) asked the 
Board to determine that employees in positions as Gas Plant Safety 
Specialists should remain in the Engineering and Scientific 
Support group, for which the PSAC is the bargaining agent. The 
Alliance alleged that the employer, the National Energy Board, had 
unilaterally modified the job description, thereby moving the 
positions to the Professional bargaining unit, for which the 
Professional Institute of the Public Service of Canada (PIPSC) is 
the bargaining agent. The matter is scheduled for mediation in the 
next fiscal year (Board file 147-26-115). 


APPLICATION FOR CERTIFICATION 


B-12 Under section 35 of the Act, an employee organization may 
submit an application to be certified as bargaining agent for a 
bargaining unit. During the year under review, there was one such 
application. 


B-13 This application, filed in August 2001 by the Union of 
Canadian Parole and Programs Officers — Syndicat Canadien des 
Agents de Libération Conditionnelle et de Programmes - CSN, 
sought to create a bargaining unit composed of employees 
classified as Welfare Programme Officers (WP) in_ the 
classification system of the employer. The proposed bargaining 
unit would have been split from the Program and Administrative 
Services bargaining group, for which the Public Service Alliance 
of Canada is the certified bargaining agent. Simultaneously, the 
applicant filed an application for revocation of PSAC’s 
certification on behalf of the same employees. The Board decided 
at the outset that the application for revocation of certification 
would be held in abeyance pending the outcome of the application 
for certification. On 14 December 2001, prior to the hearing of 
that application, the applicant advised the Board that it was 
withdrawing both applications (Board files 142-2-358 and 
150-2-51). 


REFERENCES UNDER SECTION 99 OF THE ACT 


B-14 Section 99 of the Act provides for disputes that cannot be 
the subject of a grievance by an individual employee. They come 
about when the employer or the bargaining agent seeks to enforce 
an obligation alleged to arise out of a collective agreement or 
arbitral award. There were 14 references under section 99 of the 
Act filed during the year, and nine were carried over from the 
previous year. Prior to the hearing, one of the 23 references was 
withdrawn and seven cases were settled by the parties. Three cases 
were dismissed, one of which was referred to the Federal Court for 
judicial review. Four cases were heard and the references were 
upheld. Four cases are pending, at the request of the parties for 
various reasons. The remaining four cases are scheduled for 
hearing in the next fiscal year. 


B-15_ An application filed in March 2001 by the Public Service 
Alliance of Canada (PSAC) stated that the parties had entered into 
an agreement to resolve all remaining issues surrounding pay 
equity complaints filed before the Canadian Human Rights 
Commission in 1984 and 1990. These issues related to employees 
in the then CR, LS, ST, HS, EU and DA Groups. That agreement 
had been incorporated into a Consent Order issued by the CHRT, 


which was filed with the Federal Court of Canada pursuant to 
section 57 of the Canadian Human Rights Act. PSAC requested 
the Board to order the employer to adjust accordingly all benefits, 
perquisites and allowances paid since 8 March1985_ (the 
retroactivity period set by the CHRT for the new rates of pay). 
The employer argued that the CHRT Consent Order was full and 
final and could not be altered by the Board, and that enforcement 
of that order lay with the Federal Court of Canada. PSAC, 
however, claimed that the Board had the jurisdiction to take into 
account new rates of pay resulting from the resolution of pay 
equity complaints in enforcing provisions of collective agreements. 
After a hearing, the Board found that it had no jurisdiction to 
resolve the ambiguity in the CHRT Consent Order with respect to 
the retroactive calculation of benefits, perquisites and allowances. 
The Board invited the parties to refer their dispute to the Federal 
Court of Canada. The reference was denied (Board file 
169-2-638). 


B-16 On 28 June 2001, the Professional Institute of the Public 
Service of Canada filed a complaint that the employer had failed to 
deduct and remit membership dues from the pay of Mr. J. Janveau, 
in violation of article 25.01 of the collective agreement between 
PIPSC and Treasury Board. After Mr. Janveau’s substantive CS-2 
position had been reclassified to the EG-04 position in April 1999, 
he had continued to receive his CS-2 salary. This was in 
accordance with the provisions of the Memorandum of 
Understanding (MOU) between PIPSC and the Treasury Board 
signed in 1982, which provides that an encumbered position retains 
the former group and level. The PSAC agreed that the language of 
the MOU supported the position of the Institute that PIPSC was the 
proper bargaining agent to represent Mr. Janveau. The parties 
jointly requested that this matter be held in abeyance pending a 
decision from the Federal Court of Canada in the Janveau 
reference to adjudication (166-2-30455) (Board file 169-2-646). 


SUCCESSOR RIGHTS 


B-17 Section 48.1 requires the Board to inquire into and 
determine issues resulting from the transfer of an employer from 
Part I to Part Il of Schedule I. One such issue can be an 
application for certification by an employee organization during a 


specified time period. An employer or bargaining agent may apply 
to the Board to determine which employee organization shall be 
the bargaining agent of the newly constituted bargaining unit(s). 
The Board is also empowered to determine whether the collective 
agreement or arbitral award in force at the time of transfer shall 
remain in force and, if so, determine its expiry date. The Board 
dealt with one case relating to three applications carried over from 
the previous fiscal year involving the Canada Customs and 
Revenue Agency. 


B-18 When the Canada Customs and Revenue Agency (CCRA) 
became a separate employer under Part II of Schedule I in 
November 1999, the employer and bargaining agents (the PIPSC 
and the PSAC) all applied to the Board for a determination under 
section 48.1 of the Act. The National Automobile, Aerospace, 
Transportation and General Workers Union of Canada (CAW) 
applied to participate in the proceedings as an intervenor; however, 
a Board hearing determined that CAW had no standing to do so. 
After 57 days of hearing, the Board found that two bargaining units 
were appropriate for the purpose of collective bargaining. It 
consequently certified the PSAC as the bargaining agent for the 
Program and Administrative Services unit and the PIPSC as the 
bargaining agent for the Audit, Financial and Scientific unit (Board 
files 140-34-17 to 19). 


COMPLAINTS UNDER SECTION 23 OF THE ACT 


B-19 Section 23 of the Act requires the Board to inquire into 
complaints of “unfair labour practices” as set out in sections 8, 9 
and 10 of the Act, or of failure by the employer to give effect to 
decisions of adjudicators or a provision of an arbitral award. 
Effective 1 June 1993, as a result of amendments to the Act, this 
section was broadened to require the Board to inquire into 
complaints about the duty of fair representation. The Board is also 
empowered to order remedial action. 


B-20 During the year under review, the Board processed 44 such 
complaints, including 14 carried over from the previous year. 
Eight complaints were settled and 10 complaints were withdrawn 
prior to the hearing. Of ten cases that proceeded to a full hearing 
before a Board member, four were dismissed, four were upheld 


and two expect a decision during the next fiscal year. Four other 
complaints were dismissed by the Board following written 
representations submitted by the parties. Five cases are being held 
in abeyance pending the result of mediation discussions between 
the parties. The remaining seven complaints are scheduled for 
hearing in the next fiscal year. 


B-21 Decisions issued this year concerned compliance with 
regulations, discrimination against the employee organization, 
discrimination against members, and duty of fair representation. 
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ADJUDICATION PROCEEDINGS 


C-1 Part IV of the Public Service Staff Relations Act provides a 
grievance procedure covering a broad range of matters and a 
system for the determination of “rights disputes”. These are 
grievances arising from the application or interpretation of a 
collective agreement or an arbitral award or from the imposition of 
major disciplinary action and termination of employment. The Act 
uses the word “adjudication” to refer to the final determination of 
rights disputes, though most jurisdictions refer to this process as 
“arbitration”. That term is used in the Act for the binding 
determination of “interest disputes”, which are disputes arising in 
the negotiation of collective agreements. A total of 745 grievances 
under section 92 were referred in the year under review, in addition 
to 884 carried over from the previous year. 


C-2 Section 91 of the Act provides a right, subject to certain 
conditions, to carry a grievance from the first to the final level 
within a department or agency to which the Act applies. The 
grievance procedure is set out under the P.S.S.R.B. Regulations 
and Rules of Procedure, 1993 or in the collective agreement. Only 
when the grievor has exhausted this process may the matter be 
referred to adjudication under section 92, and then only if the 
grievance falls within the categories defined below. A reference is 
heard and determined by a member of the Board acting as 
adjudicator. 


C-3 Table 6 shows grievances referred to adjudication under 
various sections of the Act each year since April 1995 and 
cumulative totals since April 1967. Two categories of grievances 
are referable to adjudication under section 92 of the Act. One 
category, defined in paragraph 92(1)(a), consists of grievances 
arising out of the application or interpretation of a collective 
agreement or an arbitral award. To refer such grievances, 


1] 


employees must have the consent of their bargaining agent. There 
were 579 of these grievances referred in the year under review. 


C-4 The other category of grievances referable under section 92 
of the Act is defined in paragraphs 92(1)(6) and (c). In this 
category, an employee could originally refer only grievances 
arising out of disciplinary action resulting in discharge, suspension 
or a financial penalty. As a result of the Public Service Reform Act 
provisions proclaimed in force 1 June 1993, this category of 
grievance for employees in the central administration now includes 
demotion and all other terminations of employment not specifically 
covered by the Public Service Employment Act. In this case, the 
employee need not have the consent of the bargaining agent in 
order to refer the grievance. Also in this category may be 
grievances from employees not represented by a bargaining agent, 
including those who are excluded from the collective bargaining 
process because they occupy a managerial or confidential position. 
Of the 166 grievances in this category referred to adjudication 
during the year under review, 50 dealt with termination of 
employment. 


C-5_ In order to minimize travel costs and maximize the use of 
Board members’ time, hearing locations are normally limited to 
those listed below: 


Alberta: Calgary, Edmonton, Lethbridge, 
Medicine Hat 
British Columbia: Campbell River, Castlegar, Kamloops, 


Nanaimo, Prince George, Prince Rupert, 
Vancouver, Victoria 


Manitoba: The Pas, Thompson, Winnipeg 
New Brunswick: Bathurst, Fredericton, Moncton, 
Saint John 
Newfoundland/ Cornerbrook, Gander, Goose Bay, 
Labrador: St. Anthony, St. John’s 
Northwest Territories: Inuvik, Yellowknife 
Nova Scotia: Antigonish, Halifax, Sydney 
Ontario: Hamilton, Kenora, Kingston, London, 


North Bay, Ottawa, Owen Sound, 
Sarnia, Sault St. Marie, Sudbury, 


Thunder Bay, Timmins, Toronto, 


Windsor 

Prince Edward Island: Charlottetown 

Quebec: Chicoutimi, Gaspé, Montreal, Quebec, 
Rimouski, Sherbrooke 

Saskatchewan: Regina, Saskatoon 

Yukon Territory: Dawson City, Whitehorse 


EXPEDITED ADJUDICATION 


C-6 In 1994, the Board, the Public Service Alliance of Canada 
and the Treasury Board agreed to deal with certain grievances by 
way of expedited adjudication. This process may or may not 
involve an agreed statement of facts and does not allow witnesses 
to testify. An oral determination is made at the hearing by the 
adjudicator and confirmed in a written determination within five 
days of the hearing. The decision is final and binding on the parties 
but cannot be used as a precedent or referred for review to the 
Federal Court. Since 1994, three other bargaining agents have 
agreed to proceed with expedited adjudication: the International 
Brotherhood of Electrical Workers, Local 2228; the Federal 
Government Dockyard Trades and Labour Council (East); and the 
Association of Public Service Financial Administrators. As 
employers, the Canada Customs and Revenue Agency and the 
Parks Canada Agency have also agreed to proceed to expedited 
adjudication. During the year under review, 61 cases filed with the 
Board specified the expedited adjudication process. The nine 
expedited adjudication hearings held during the year, each 
normally lasting no more than half a day, resulted in the 
disposition of 59 cases. 
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DISPUTE RESOLUTION 
CONCILIATION 


D-1 During the past fiscal year, there were nine applications for 
conciliation. Eleven cases carried over from 2000-2001 were also 
handled during the year. Nine cases were settled with the help of a 
conciliator appointed by the Board, while six remained unresolved. 
Five applications were deferred to the following fiscal year, 
2002-2003. 


D-2 In one case deferred to the following fiscal year, the 
Professional Institute of the Public Service of Canada and the 
Canadian Food Inspection Agency (Veterinary Science Group) 
agreed to submit their dispute to binding conciliation. 


CONCILIATION BOARDS 


D-3 During the past fiscal year, three new requests to establish 
conciliation boards were added to eight requests carried over from 
the previous fiscal year. Seven conciliation board reports were 
prepared, four of which concerned negotiations between the Public 
Service Alliance of Canada and the Treasury Board (190-2-318 to 
321). One case was resolved without the conciliation board’s 
intervention. 


D-4 Three requests for the establishment of a conciliation board 
were deferred to the following fiscal year. One involved the 
Professional Association of Foreign Service Officers and the 
Treasury Board (190-2-325). The second involved the Professional 
Institute of the Public Service of Canada and the Canadian Food 
Inspection Agency (190-32-322). The last deferred request involved 
the Treasury Board and the Canadian Federal Pilots Association 
(190-2-326). 
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ARBITRATION BOARDS 


D-5 Arbitration is one of the two options available to a bargaining 
agent in the event of an impasse in negotiations or a conflict of 
interest with the employer. The process selected is applicable to that 
round of bargaining, but the bargaining agent may opt for the other 
process before the notice to commence bargaining for the next round 
is given. In 1998-1999, Parliament passed a law prohibiting the use 
of arbitration; however, as of 21 June 2001, this option is again 
available. 


D-6 During the year, the Board handled three requests for 
arbitration, one of which was deferred to the following fiscal year. 
Two arbitration boards were established. One involved the Public 
Service Alliance of Canada and the Communications Security 
Establishment, Department of National Defence (185-13-386). The 
other involved the Professional Institute of the Public Service of 
Canada and the National Energy Board (185-26-387). 


REVIEWS 


D-7 When, pursuant to section 5 of the Act, an employer seeks 
to exclude positions from a bargaining unit and the bargaining 
agent objects, or the bargaining agent seeks to have an exclusion 
lifted from a position and the employer objects, an examiner is 
authorized to review the tasks and responsibilities of the positions 
and to submit a report to the Board. If attempts to reach agreement 
between the parties fail, the examiner proceeds with the review. The 
Board then makes a decision based on the examiner’s report and the 
parties’ observations. During the past fiscal year, 331 cases of 
managerial and/or confidential exclusion were settled. 
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MEDIATION 


D-8 Following the highly positive evaluation of the pilot project 
whereby Board members served as mediators for grievances and 
complaints filed with the Board for determination, a permanent 
program was agreed upon. Board members continued to receive 
training in mediation throughout the fiscal year. 


D-9 In an effort to improve relations between them, the Dispute 
Resolution Services (DRS) also continued to respond to the joint 
requests for assistance made by bargaining agents and 
management. During the past fiscal year, the Board responded to 
two such requests. Moreover, the members of the DRS served as 
mediators in several grievance and complaint cases filed with the 
Board. As well, the members of the DRS intervened in several 
cases in a preventive capacity following requests from both 
management and unions. 


TRAINING 


D-10 The Board continued to offer its national training program 
on “win-win” negotiations and mediation. To promote mediation 
as a means of dispute resolution, a two-day training course was 
offered jointly to union and management representatives. In the 
past year, to improve the quality of this course, the Board prepared 
a video entitled “Best Interests: an Introduction to Grievance 
Mediation”. More than a thousand people have already taken these 
courses, which will be continued on a regular basis. 


INQUIRIES 


D-11 DRS members were also asked by the Board’s Chairperson 
to serve as investigators in various cases during the fiscal year. 
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BOARD DECISIONS OF INTEREST 


E-1.1 Section 48.1 of the Public Service Staff Relations Act 
(PSSRA), which came into force on 20 June 1996, provides for 
successor rights for employees who are transferred from Part I of 
Schedule I of the PSSRA, for-whom the Treasury Board is the 
employer, to Part H of Schedule I, which covers separate 
employers. Before that date, employees lost the representation of 
their bargaining agents and their negotiated terms and conditions 
of employment as soon as such a transfer took place. Pursuant to 
section 48.1, the terms and conditions of employment applicable to 
the employees on the date of the transfer now remain in effect until 
the Board has determined the new bargaining unit structure and the 
appropriate bargaining agents. In the first such decision rendered 
(Parks Canada Agency v. Professional Institute of the Public 
Service of Canada, 2000 PSSRB 109 (140-33-15 and 16)), the 
Board concluded that a single unit comprising all the employees of 
the Parks Canada Agency was the most appropriate bargaining 
unit.' Following a representation vote, the Board certified the 
Public Service Alliance of Canada (PSAC) as bargaining agent for 
the employees in this unit. 


E-1.2 In Parks Canada Agency y. Public Service Alliance of 
Canada, 2001 PSSRB 123 (125-33-100, 140-33-15 and 16), the 
employer requested the Board to review the description of the 
bargaining unit. The parties disagreed as to whether the single 
bargaining unit determined by the Board included employees in 
occupational groups that, at the time of the transfer, were not 
represented by a bargaining agent. The Board concluded that its 
authority under both subsections 48.1(3) and (7) of the PSSRA 
extended only to employees who were in one of the bargaining 


' See Thirty-Fourth Annual Report, paragraphs F-6.1 to F-6.4. 
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units that existed at the time of the transfer. Accordingly, the 
definition of the bargaining unit did not include employees 
classified in occupational groups that were unrepresented at that 
time. 


E-2.1 The Canada Customs and Revenue Agency Act, creating 
the Canada Customs and Revenue Agency (CCRA) as a new 
separate employer, came into force on 1 November 1999. On 
21 November 2000, the PSAC requested the Chairperson, pursuant 
to section 77 of the PSSRA, to establish a conciliation board for 
four bargaining units of employees of the CCRA for which it was 
the bargaining agent. Subsequently, the CCRA, the Professional 
Institute of the Public Service of Canada (PIPSC) and the PSAC 
each applied to the Board pursuant to section 48.1 for a 
reconfiguration of the bargaining unit structure. 


E-2.2 The Chairperson denied the PSAC’s request for the 
establishment of a conciliation board: Public Service Alliance of 
Canada v. Canada Customs and Revenue Agency, 2001 PSSRB 36 
(190-34-309 to 312). He stated that the successorship provisions 
in section 48.1 automatically continue the certification of any 
bargaining agent when employees are transferred to a new separate 
employer. These provisions also preserve the employees’ 
negotiated terms and conditions of employment, whether embodied 
in an existing collective agreement or, by virtue of section 52 of 
the PSSRA, frozen as they existed at the moment of severance. 


E-2.3 Notice to bargain had been given in relation to the 
employees in the four bargaining units in question prior to 
1 November 1999. Therefore, by virtue of paragraph 48.1(7)(a), 
the terms and conditions of employment which had been frozen 
pursuant to section 52 of the PSSRA before the severance were 
continued in force after the severance. According to the 
Chairperson, the legislation does not contemplate collective 
bargaining between the PSAC and the CCRA with respect to these 
employees until the Board has made its determinations under 
paragraph 48.1(7)(b) on the appropriate bargaining unit or units 
and on the respective bargaining agent or agents. 


E-2.4 Prior to the implementation of section 48.1 of the PSSRA, 
when a portion of the central administration of the Public Service 
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was transferred from Part I to Part II of Schedule I of the PSSRA, 
the employees lost all their negotiated terms and conditions of 
employment as well as the representation of their bargaining 
agents. The Chairperson stated that the purpose of section 48.1 is 
to ensure that this is no longer the case. The Board must first 
render its determinations under paragraph 48.1(7)(4) in relation to 
the employees of the CCRA represented by the PSAC, thereby 
establishing a stable labour relations framework for collective 
bargaining. Either party can then invoke the provisions of 
paragraph 48.1(7)(c) and give the other party notice to bargain. 


E-2.5 This did not mean that the CCRA and the PSAC or the 
PIPSC could not, on joint agreement, alter either the frozen terms 
and conditions of employment or the provisions of the collective 
agreement which had been continued in force by virtue of 
paragraph 48.1(7)(a) and subsection 48.1(1) of the PSSRA 
respectively. In fact, the CCRA and the PSAC had done so 
previously in relation to the same four bargaining units. When the 
employer and the bargaining agent fail to agree, however, the 
dispute resolution mechanisms under the PSSRA, such as the 
appointment of a conciliation board, are not available to them 
during the transition period. An application by the PSAC to the 
Federal Court of Canada to review and set aside this decision was 
pending at year’s end: Court file T-682-01. 


E-3.1 Prior to 1 November 1999, the employees of the CCRA 
were represented by six bargaining agents and were grouped into 
13 bargaining units. The Treasury Board was the employer. The 
CCRA, a new separate employer as of that date, applied to the 
Board under section 48.1 of the PSSRA proposing a bargaining 
unit configuration consisting of four units: 1) Program Delivery 
and Administrative Services (PDAS); 2) Audit, Financial and 
Scientific (AFS); 3) Information Technology (IT); and 4) the 
Management Group. The PIPSC informed the Board that, in 
relation to the employees whom it represented, it agreed with the 
CCRA proposal for the AFS and IT units. The PSAC applied to 
the Board under section 48.1 proposing that the employees whom 
it represented be encompassed by two bargaining units, one of 
which would consist of Customs Officers. Both the PSAC and the 
PIPSC objected to the Management Group proposed by the CCRA. 
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E-3.2 The Board responded that it was inclined towards broadly 
based bargaining units. The CCRA argued that it had instituted a 
classification plan which encompassed the Management Group and 
that therefore, pursuant to subsection 33(2) of the PSSRA, the 
Board was obliged to take this classification plan into account in 
determining bargaining units. The Board found that subsection 
33(2) does not apply to applications under section 48.1 of the 
PSSRA. Furthermore, the evidence established that there was not 
yet a classification plan in place for the employees of the CCRA. 
In addition, the Board was of the opinion that, even if subsection 
33(2) did apply, the Management Group was not an appropriate 
unit for the purposes of collective bargaining. The evidence 
demonstrated that the interests of the employees as a whole would 
be better served if these employees remained as part of the larger 
units. 


E-3.3 The majority of the Board did not find any compelling 
labour relations reasons to justify the creation of separate IT and 
Customs Officers bargaining units; rather the relevant employees 
could receive adequate representation in the PDAS Group and the 
AFS Group bargaining units. Moreover, as the PSAC and the 
PIPSC had represented most of the employees in these two 
bargaining units prior to 1 November 1999, there was no need to 
hold a representation vote. Accordingly, the majority of the Board 
certified the PSAC and the PIPSC as the bargaining agents, 
respectively, for the PDAS Group and AFS Group bargaining 
units: _ Canada Customs and Revenue Agency, Professional 
Institute of the Public Service of Canada and Public Service 
Alliance of Canada, 2001 PSSRB 127 (140-34-17 to 19). 


E-4.1 A complaint under section 23 of the PSSRA alleged that 
the bargaining agent had breached its duty of fair representation, 
contrary to subsection 10(2) of the PSSRA: Savoury v. Canadian 
Merchant Service Guild, 2001 PSSRB 79 (161-2-1143). The 
complainant had been authorized by his supervisor to attend a 
work-related conference on board a cruise ship. On the strength of 
that authorization, the complainant had bought a ticket for his wife 
to accompany him on the cruise and had arranged to take some 
annual leave at the end of the cruise to visit relatives in Florida. 
Subsequently, the employer advised him that it was withdrawing 
its authorization and that he was not to attend the conference on 
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board the cruise ship. The complainant decided to purchase his 
own ticket and to accompany his wife on the cruise; however, he 
did not participate in the conference. 


E-4.2 Following an investigation, the employer imposed a five- 
day suspension upon the complainant and ordered him to 
reimburse the employer for the cost of the conference and the 
cruise. The complainant consulted his bargaining agent, whose 
assigned representative read only the first and last pages of the 
employer’s investigation report and did not undertake any 
independent investigation of the matter. Accordingly, the 
representative was under the misapprehension that the complainant 
had participated in the conference, contrary to the employer’s 
specific instructions. Consequently the representative repeatedly 
advised the complainant that he should admit his guilt, after which 
an attempt could be made to obtain a reduced penalty. The 
complainant refused to do so. At the representative’s suggestion, 
the complainant, accompanied by the representative, made his own 
representations at the first and second levels of the grievance 
process. The grievance was denied at both levels. 


E-4.3 At the final level of the grievance process, the bargaining 
agent’s National Secretary Treasurer represented the complainant 
but without having spoken with him and without having conducted 
any independent investigation. The National Secretary Treasurer 
was under the same misapprehension as the representative; that is, 
he believed that the grievor had participated in the conference. 
After the employer had again denied the complainant’s grievance, 
the National Secretary Treasurer advised that the bargaining agent 
would not be representing the complainant at adjudication, as it 
believed that there was no chance that the grievance would 
succeed. The National Secretary Treasurer did not inform the 
complainant that he could refer the grievance to adjudication 
himself, nor did he inform the complainant of the time limit 
involved. 


E-4.4 The Board found that the duty of fair representation 
imposes an obligation on the bargaining agent to conduct a 
thorough study of the facts of the case. The bargaining agent had 
failed to meet this obligation so that its representation of the 
complainant had been arbitrary. The bargaining agent had also 
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failed in its obligation to advise the complainant of his right to 
proceed to adjudication on his own and of the time limit for doing 
so. Accordingly, the Board allowed the complaint. The Board 
directed the bargaining agent to represent the complainant on an 
application to the Board for an extension of time to refer his 
grievance to adjudication. The Board also ordered the bargaining 
agent to represent the complainant at adjudication if the extension 
of time was granted. 


E-5.1 On 13 October 1999, the complainant, who had a prosthetic 
leg, invoked his right to refuse to work under section 128 of Part II 
of the Canada Labour Code. He believed that inadequately 
secured carpet tiles in his workplace constituted a danger to him, 
particularly in light of his disability. Following his work refusal, 
his superiors restricted his movement in the workplace pending the 
installation of new carpets. On 8 November 1999, the safety 
officer concluded that the flooring no longer constituted a tripping 
hazard. At a meeting with his superiors on 9 November, the 
complainant agreed to use his walker while walking on the 
carpeted areas in the workplace; nonetheless, the employer 
maintained the restrictions on his movements in the workplace. 
The complainant suffered from stress arising from his isolation at 
work and, as a result, he was absent from work from 
10 November 1999 until 31 January 2000, either on sick leave or 
on annual leave. 


E-5.2 On 1 December 1999, the complainant filed a complaint 
against the employer under section 133 of the Code alleging that 
the employer’s actions constituted retaliation against him for 
having invoked his right to refuse to work, contrary to section 147 
of the Code. The complainant sought the return of his sick leave 
and annual leave credits. The employer claimed that the Board 
lacked jurisdiction to entertain this complaint as the employer’s 
actions did not fall within the prohibitions in section 147. The 
employer also submitted that the Board could not entertain any 
request for the return of leave taken by the complainant following 
the filing of his complaint. 


E-5.3 The Board found that when the complainant had refused to 
work he had had reasonable grounds to believe that a condition in 
the workplace constituted a danger to him. By virtue of subsection 
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133(6) of the Code, the onus was on the employer to prove that the 
imposition of the penalty was truly unrelated to the work refusal, in 
light of the fact that the employer’s actions were proximate to the 
work refusal. By maintaining the isolation of the complainant after 
the safety officer had stated, on 8 November 1999, that the flooring 
was no longer a hazard, the employer had imposed a penalty upon 
the complainant, contrary to section 147 of the Code. 
Furthermore, the employer’s misconduct was of a continuing 
nature and had extended beyond the date on which the complainant 
filed his complaint. 


E-5.4 The employer’s decision to maintain the complainant in 
isolation created a high level of stress which was directly 
responsible for his inability to perform his duties between 
10 November 1999 and 31 January 2000. The complainant had 
had to use his sick leave and annual leave credits, thereby incurring 
financial loss. The Board ordered the employer to restore the sick 
leave and annual leave credits utilized by the complainant to cover 
his absence for this period: Pruyn v. Canada Customs and Revenue 
Agency, 2002 PSSRB 17 (160-34-64). 
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ADJUDICATION DECISIONS OF 
INTEREST 


F-1.1 The employee filed a complaint under the Canadian 
Human Rights Act, R.S.C., 1985, c. H-6, (CHRA). The Canadian 
Human Rights Commission (CHRC) directed the employee to 
exhaust the grievance process but retained jurisdiction to consider 
the complaint at the end of that process. Does an adjudicator 
appointed under the Public Service Staff Relations Act, R.S.C., 
1985, c. P-35, (PSSRA) have jurisdiction to hear a grievance 
alleging an employer’s failure to accommodate its employee’s 
medical disability in these circumstances? This is the issue that an 
adjudicator had to decide in Djan vy. Treasury Board (Solicitor 
General Canada - Correctional Service), 2001 PSSRB 60 (166-2- 
29395). 


F-1.2 Ms. Djan, a parole officer with Correctional Service Canada 
(CSC), had had her employment terminated because of her 
inability to perform the full range of her duties. She grieved the 
termination of her employment, seeking reinstatement and 
compensation for lost wages. Her grievance was denied by CSC at 
the final level of the grievance process. 


F-1.3 Because the grievance alleged a failure of CSC to 
accommodate her medical disability, Ms. Djan’s bargaining agent, 
the Public Service Alliance of Canada (PSAC), referred the matter 
to the CHRC. In so doing, the PSAC relied on Canada (Attorney 
General) v. Boutilier, [2000] 3 F.C. 27 (C.A.). In that decision, the 
Federal Court of Appeal had decided that an adjudicator appointed 
under the PSSRA has no jurisdiction to entertain a grievance that 
relates to a ground of discrimination prohibited under the CHRA. 
The Court’s reasons were based on the availability of another 
administrative procedure for redress within the meaning of 
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subsection 91(1) of the PSSRA, namely the filing of a complaint 
with the CHRC. 


F-1.4 The CHRC advised Ms. Djan that, pursuant to paragraph 
41(1)(a) of the CHRA, no further proceedings were warranted on 
her complaint; she was directed to exhaust grievance procedures. 
The CHRC also advised Ms. Djan that she could ask to have her 
complaint revived by the CHRC at the conclusion of the grievance 
process if she was unsatisfied with the result. 


F-1.5 All employers and bargaining agents in the federal Public 
Service were invited to make written submissions on the following 
question relating to the adjudicator’s jurisdiction: does an 
administrative procedure for redress continue to exist within the 
meaning of subsection 91(1) of the PSSRA when the CHRC 
directs an employee to exhaust the grievance process but retains 
the right to consider the human rights issue at a later date? At its 
request, the CHRC was also permitted to make submissions on this 
issue. 


F-1.6 Following receipt of all the submissions, the employer 
advised the Board that, the parties to the grievance having reached 
a tentative settlement, the grievance would be withdrawn from 
adjudication. According to the employer, this rendered moot the 
issue of an adjudicator’s jurisdiction to hear Ms. Djan’s grievance. 
The PSAC submitted that the grievance raised an issue of 
fundamental importance to labour relations in the federal Public 
Service, an issue that will arise again in relation to many future 
grievances. Therefore, the PSAC submitted that it would be in the 
best interests of labour relations for the adjudicator to render a 
decision on the jurisdictional issue for the future guidance of all 
employees, employers and bargaining agents in the federal Public 
Service. The adjudicator found the PSAC’s position to be 
compelling. 


F-1.7 The adjudicator concluded that the CHRC, having advised 
Ms. Djan that she could revive her complaint once she had 
exhausted the grievance process, did not deprive him of the 
necessary jurisdiction to hear and determine her grievance. In both 
Canada (Attorney General) y. Boutilier, [1999] 1 F.C. 459 (T.D.) 
and Boutilier (C.A.), the Federal Court had indicated that an 
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adjudicator appointed under the PSSRA would have jurisdiction to 
hear and determine a grievance raising an issue of prohibited 
discrimination, once the CHRC had determined, in the exercise of 
its discretion under paragraph 41(1)(a) or 44(2)(a) of the CHRA, 
that the grievance process ought to be exhausted. The fact that the 
CHRC retained the right to consider the complaint at the 
conclusion of the grievance process, should Ms. Djan_ be 
dissatisfied with its result, did not change matters. The 
jurisprudence establishes that the CHRC cannot refuse to consider 
a complaint merely because another tribunal has issued a decision 
in relation to it. Therefore, although with some concern and 
hesitation, the adjudicator found that he would have had 
jurisdiction to hear and determine Ms. Djan’s grievance, had she 
not withdrawn it. 


F-2.1 In King and Holzer vy. Canada Customs and Revenue 
Agency, 2001 PSSRB 117 (166-34-30346, 30638 and 30639), an 
adjudicator had to decide on the length of a day in a variable-shift 
schedule. 


F-2.2 Mr. King and Ms. Holzer worked variable shifts, usually in 
excess of 7.5 hours per day. In the fiscal year, they took the 
maximum five days of leave with pay for family-related 
responsibilities. The Canada Customs and Revenue Agency 
(CCRA) paid those leaves on the basis of the length of their shifts 
but subsequently reclaimed the amounts in excess of 37.5 hours’ 
pay (5 times 7.5 hours). Mr. King and Ms. Holzer grieved that 
decision. 


F-2.3. Mr. King had received a 10-day suspension in the past, 
which was calculated by the employer to equal 10 shifts’ pay, 
rather than 75 hours (10 times 7.5 hours). The variable-shift 
schedule averaged 37.5 hours per week, over a period of 56 days 
but shifts varied in length from 7 to 13.5 hours. Mr. King and 
Ms. Holzer argued that their collective agreement defined a leave 
as an “authorized absence from duty by an employee during his or 
her regular or normal hours of work”. They added that the 
collective agreement provided for leave with pay for family-related 
responsibilities on the basis of days, not hours. 
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F-2.4 The CCRA responded that the collective agreement defined 
a normal workday as 7.5 consecutive hours and that the variable 
shift schedule did not affect the length of a day for the purposes of 
the collective agreement. It argued that the collective agreement 
provided for leave credits to be converted into hours. 


F-2.5 The adjudicator found that, although both parties had an 
arguable case, Mr. King’s and Ms. Holzer’s position was the most 
appropriate in the circumstances and was supported by the 
employer’s own earlier interpretation of the 10-day suspension 
imposed on Mr. King. The CCRA’s view would perpetrate an 
unfairness on those employees who work long shifts and would 
violate the collective agreement. The adjudicator ordered the 
CCRA to reimburse Mr. King and Ms. Holzer any money taken 
from their pay as an overpayment for leave with pay for family- 
related responsibilities. At year end, an application by the CCRA 
to the Federal Court of Canada to have the adjudicator’s decision 
set aside was pending: Attorney General of Canada v. John King 
and Karen Holzer, Federal Court, Trial Division file T-2094-01. 


F-3.1 What criteria should an employer use when deciding 
whether to suspend an employee indefinitely pending criminal 
proceedings? An adjudicator addressed that issue in Larson v. 
Treasury Board (Solicitor General Canada - Correctional 
Service), 2002 PSSRB 9 (166-2-30267, 30268 and 30269). 


F-3.2 Mr. Larson was a correctional officer employed by CSC at 
a medium security institution. He was arrested, charged with arson 
and breach of probation, and then released on bail. Following a 
brief investigation, the warden of the institution suspended 
Mr. Larson indefinitely, pending the outcome of the criminal 
charges against him. She believed that his continued presence 
constituted a risk to the security and safety of the institution; in her 
opinion, Mr. Larson would be unable to perform the duties of his 
position relevant to controlling and interacting with inmates. 
Mr. Larson submitted three grievances relating to this matter: two 
involved alleged violations of the collective agreement and the 
third objected to his indefinite suspension. 


F-3.3 The adjudicator considered the principles that must be 
applied in determining whether an indefinite suspension pending 
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the outcome of criminal proceedings is justified. She pointed out 
that the employer had submitted no evidence that Mr. Larson’s 
presence in the institution presented a reasonably serious and 
immediate risk to the legitimate concerns of CSC. CSC had taken 
no reasonable steps to ascertain whether Mr. Larson could be 
assigned to alternative duties. Furthermore, at no time did the 
warden or the person conducting the fact-finding investigation 
meet with Mr. Larson to obtain his version of events, either prior 
to, or after, the imposed suspension. The onus is on an employer 
to meet with its employee to obtain the latter’s version. In 
addition, the adjudicator rejected the warden’s assertion that her 
suspension of Mr. Larson was administrative and not disciplinary 
in nature. 


F-3.4 Accordingly, the adjudicator concluded that the imposition 
of the indefinite suspension was unwarranted. She found that the 
employer could have conducted a proper investigation of 
Mr. Larson’s circumstances within a month of the infraction. She 
therefore ordered Mr. Larson’s reinstatement, with full pay and 
benefits, retroactive to 1 May 2000; however, she denied his 
request for interest on the amount owing. 


F-4.1 In Haydon vy. Treasury Board (Health Canada), 
2002 PSSRB 10 (166-2-30636), an adjudicator had to determine 
whether a 10-day suspension was justified where a public servant 
had publicly criticized government policy. 


F-4.2 The Chief Veterinary Officer for Canada (CVO) had 
decided to suspend the importation of certain beef products from 
Brazil because of an alleged potential health risk from mad-cow 
disease. The Brazilian government objected to this decision. In an 
attempt to resolve the matter, it was decided that a multi- 
disciplinary team would go to Brazil, with representatives from 
Canada, the United States of America and Mexico, to conduct a 
site assessment. 


F-4.3 Dr. Haydon was a drug evaluator with Health Canada 
(HC). She was contacted at home by a newspaper reporter asking 
for her views on the recent Canadian ban on Brazilian beef 
imports. She stated that there was no difference between Brazilian 
beef and Canadian beef, because both countries had imported beef 
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cattle from Europe, where mad-cow disease existed. In her 
opinion, the ban on the importation of Brazilian beef products was 
a political decision by the Canadian government relating to an on- 
going trade dispute with Brazil. Her comments as reported in the 
newspaper caused considerable embarrassment to the Canadian 
government and inconvenience to the CVO. As a result, HC 
imposed a 10-day suspension upon Dr. Haydon. 


F-4.4 Dr. Haydon maintained that her right to make public her 
views on this matter was protected by the Charter, in particular by 
her fundamental freedom of expression. The adjudicator stated 
that, provided the criticism does not have an adverse effect on the 
public servant’s ability to perform effectively his or her duties or 
on the perception of that ability, there are situations where a public 
servant’s freedom of expression prevails over his or her duty of 
loyalty. Such situations arise where the Government is engaged in 
illegal acts or where its policies jeopardize the life, health or safety 
of the public. The adjudicator concluded, however, that 
Dr. Haydon’s actions did not fall within these exceptions. 


F-4.5 According to the adjudicator, where a matter is of 
legitimate public debate, the duty of loyalty cannot be absolute, to 
the extent of preventing public disclosure by a government official. 
However, when critical of government policy, a public servant 
must first raise the matter internally. Dr. Haydon had not done so. 
In addition, as she was a scientist with HC, Dr. Haydon’s criticism 
carried significant weight with the members of the public. 


F-4.6 The adjudicator concluded that HC’s imposition of some 
disciplinary penalty upon Dr. Haydon was warranted. However, 
since Dr. Haydon had not sought out the media attention, the 
penalty of a 10-day suspension without pay was too severe in the 
circumstances; he substituted a five-day suspension. At year end, 
an application by Dr. Haydon to the Federal Court of Canada to 
have the adjudicator’s decision set aside was pending: Haydon v. 
Attorney General of Canada, Federal Court, Trial Division file 
T-309-02. 


F-5.1 Another adjudicator had to determine a similar case in 
Lewicki vy. Treasury Board (Canadian Grain Commission), 
2002 PSSRB 37 (166-2-30092). Mr. Lewicki was a grain 
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inspector at the Canadian Grain Commission (CGC). At the 
invitation of a grain producer and director of the Canadian Wheat 
Board (CWB), he attended the Grain World 2000 Conference, on 
his own time, on 28 and 29 February 2000. On the first day of the 
conference, Mr. Lewicki told an assistant commissioner of the 
CGC that its lowering of the tolerance for ergot would have an 
adverse financial effect upon grain producers. Again on the 
invitation of the director of the CWB, Mr. Lewicki attended an 
informal meeting on the second day of the conference, to discuss, 
amongst other things, the financial impact of the single-grade 
standard. Mr. Lewicki took part in the general debate on the 
financial loss to be experienced by the producers and gave 
information on the measurement of ergot by weight, on the 
single-grade standard and on the issue of unregistered varieties of 
grain. 


F-5.2 The meeting of 29 February had an effect on the CWB and 
formal board meetings were held on the single-grade standard and 
the percentage-based evaluation of ergot. The CWB submitted its 
concerns to the CGC, which imposed a 20-day suspension on 
Mr. Lewicki, on the grounds that he had damaged its reputation. 


F-5.3. Mr. Lewicki testified that he had not known that he should 
not attend the conference; he had thought that he could give 
technical points of view and information as a grain inspector and 
had not associated these with CGC policies in the debate at the 
meeting of 29 February 2000. He had advised the participants at 
the meeting that his views did not represent those of the CGC. 


F-5.4 The adjudicator found that the grievor could not be 
disciplined for criticizing the policies of the CGC to the assistant 
commissioner of the CGC on 28 February, as no one else had 
heard their conversation. However, he found that Mr. Lewicki’s 
criticisms of the policies of the CGC at the meeting of 29 February 
could not be justified, as these CGC policies did not jeopardize the 
life, health or safety of public servants or others or engage 
Mr. Lewicki in illegal acts. The adjudicator found that 
Mr. Lewicki’s public disclosure did not embrace a legitimate 
public concern requiring a public debate. Although Mr. Lewicki 
had previously received a written reprimand and a three-day 
suspension for similar behaviour, the adjudicator determined that a 
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20-day suspension was too severe a penalty in the circumstances 
and reduced it to six days. 
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TERMS OF REFERENCE TO 
CONCILIATION BOARDS, 
CONCILIATION COMMISSIONERS, 
ARBITRATORS AND ARBITRATION 
BOARDS 


PROCESS OF REFERRAL OF A DISPUTE TO 
CONCILIATION 


G-1.1 The Board administers the process whereby a conciliation 
board is established under section 77 of the Public Service Staff 
Relations Act (PSSRA) or a conciliation commissioner is 
appointed under section 77.1. Where the parties have bargained 
collectively in good faith, but have been unable to reach agreement 
on any term or condition of employment that may be embodied in 
a collective agreement, and where the relevant bargaining agent 
has specified that referral to conciliation shall be the process for 
resolution of a dispute, section 76 of the PSSRA provides that 
either the bargaining agent or the employer may, by notice in 
writing to the Chairperson, request conciliation of the dispute. 
Upon receipt of this request, and where the parties have not jointly 
requested the appointment of a conciliation commissioner pursuant 
to section 77.1 of the PSSRA, the Chairperson may establish a 
conciliation board pursuant to section 77. 


G-1.2 Where the Chairperson establishes a conciliation board 
pursuant to section 77 of the PSSRA, or appoints a conciliation 
commissioner pursuant to section 77.1, he is required, forthwith, to 
give to the conciliation board, or the conciliation commissioner, a 
statement setting out the matters on which findings and 
recommendations shall be reported (section 84 of the PSSRA). 
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There are certain restrictions on these matters. Subsection 87(2) of 
the PSSRA specifies that subsection 57(2)* applies, with such 
modifications as the circumstances require, to a recommendation 
in a report of a conciliation board or conciliation commissioner. In 
addition, subsection 87(3) of the PSSRA provides that no report of 
a conciliation board or conciliation commissioner shall contain any 
recommendation concerning the standards, procedures or processes 
governing employees’ appointment, appraisal, promotion, 
demotion, deployment, lay-off or termination of employment, 
other than by way of disciplinary action. If either party objects to 
the referral of any matter to the conciliation board or conciliation 
commissioner, the Chairperson must determine whether or not it 
comes within one of the prohibitions set out in the PSSRA. Any 
matter that does so will not be included in the terms of reference. 


G-1.3 Although the Chairperson established eight conciliation 
boards during the year under review, there were no jurisdictional 
objections to any of the proposals that the parties wished to refer to 
them. 


PROCESS OF REFERRAL OF A DISPUTE TO 
ARBITRATION 


G-2.1 The Board also administers the process whereby an 
arbitrator 1s appointed under section 65.1 of the PSSRA or an 
arbitration board is established under section 65. Where the parties 


“Subsection 57(2) reads as follows: 


57. (2) No collective agreement shall provide, directly or indirectly, for the 
alteration or elimination of any existing term or condition of employment or 
the establishment of any new term or condition of employment, 


(a) the alteration or elimination or the establishment of which would 
require or have the effect of requiring the enactment of any legislation by 
Parliament, except for the purpose of appropriating moneys required for 
its implementation, or 


(b) that has been or may be established pursuant to any Act specified in 
Schedule II. 


(Schedule II refers to the Government Employees Compensation Act, the 
Public Service Employment Act and the Public Service Superannuation Act). 
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have bargained collectively in good faith, but have been unable to 
reach agreement on any term or condition of employment that may 
be embodied in an arbitral award, and where the relevant 
bargaining agent has specified that referral to arbitration shall be 
the process for resolution of a dispute, section 64 of the PSSRA 
provides that either the bargaining agent or the employer may write 
to the Secretary of the Board to request arbitration in respect of 
that term or condition. Upon receipt of this request, and where the 
parties have not jointly requested the appointment of an arbitrator 
pursuant to section 65.1 of the PSSRA, the Chairperson is required 
by section 65 to establish an arbitration board. 


G-2.2 As soon as an arbitrator has been appointed or an 
arbitration board established, section 66 of the PSSRA requires the 
Chairperson, subject to section 69, to deliver a notice referring the 
matters in dispute to the arbitrator or to the arbitration board. 
There are certain restrictions of these matters. Subsection 69(2) of 
the PSSRA specifies that subsection 57(2) applies to an arbitral 
award, with such modifications as the circumstances require. 
Pursuant to subsection 69(3) of the PSSRA, no arbitral award shall 
deal with the organization of the Public Service or the assignment 
of duties to, and classification of, positions in it. Neither shall an 
arbitral award deal with the standards, procedures or processes 
governing employees’ appointment, appraisal, promotion, 
demotion, deployment, lay-off or termination of employment, 
other than by way of disciplinary action. In addition, an arbitral 
award cannot relate to any term or condition of employment that 
was not a subject of negotiation between the parties prior to the 
request for arbitration. Subsection 69(4) of the PSSRA specifies 
that an arbitral award shall deal only with terms and conditions of 
employment of employees in the bargaining unit in respect of 
which the request for arbitration was made. Finally, sections 71 
and 72 of the PSSRA place certain restrictions on the term of an 
arbitral award and the extent to which any of its provisions can be 
made retroactive. If either party objects to the referral of any 
matter to the arbitrator or arbitration board, the Chairperson must 
determine whether or not it comes within one of the prohibitions 
set out in the PSSRA. Any matter that does so will not be included 
in the terms of reference. 
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G-2.3 The Budget Implementation Act, 1996 suspended 
arbitration as a dispute resolution process under the PSSRA for 
three years from 20 June 1996. Furthermore, the Budget 
Implementation Act, 1999 extended that suspension until 
20 June 2001 in relation to any portion of the Public Service of 
Canada specified in Part I of Schedule I of the PSSRA and any 
separate employer designated by the Governor in Council. 


G-2.4 The Chairperson established two arbitration boards during 
the year under review and objections to the referral of proposals 
were raised in relation to one of them. 


ISSUES WITHIN THE JURISDICTION OF THE 
ARBITRATION BOARD 


G-3.1 In Public Service Alliance of Canada v. National Energy 
Board (185-26-385, 25 May 2001), the National Energy Board 
(NEB) proposed that an arbitration board determine an issue of pay 
administration. The Public Service Alliance of Canada (PSAC) 
objected to that proposal. 


G-3.2 The PSAC took the view that the NEB’s proposal dealt 
“...specifically with the demotion of employees and the rights 
afforded persons who find themselves in those circumstances”. 
The PSAC argued that, since subsection 69(3)(6) of the PSSRA 
prohibits an arbitral award from dealing with a matter relating to 
demotion, the proposal should not be included in the terms of 
reference. The Chairperson, however, was satisfied that, in 
essence, the NEB’s proposal related to an adjustment of an 
employee’s salary following a reclassification, rather than a 
demotion. He therefore included the NEB’s proposal in the 
arbitration board’s terms of reference. 


ISSUES NOT WITHIN THE JURISDICTION OF 
THE ARBITRATION BOARD 


G-4.1 In Public Service Alliance of Canada vy. National Energy 
Board (185-26-385, 25 May 2001), the PSAC proposed that an 
arbitration board determine the issue of a system of expedited 
adjudication. The NEB objected to that proposal. 
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G-4.2 The Chairperson considered the nature of the PSSRA as 
unique in labour relations, in that it provides for a statutory 
grievance process. The PSAC’s proposal would have required the 
parties to forgo basic nights available under the statutory regime, 
such as the nghts to adduce evidence through witnesses and to 
seek judicial review of the decision rendered. It would also have 
imposed certain obligations on the Board, which 1s not a party to 
the dispute or the proceedings before the arbitration board. The 
Chairperson found that a grievance system that would impose 
these kinds of conditions must be entered into voluntarily by the 
parties and the Board, and not be imposed by binding arbitration. 
Accordingly, the Chairperson did not include the PSAC’s proposal 
in the terms of reference of the arbitration board. 


G-5.1 In that same case, the NEB proposed that an arbitration 
board determine a workforce adjustment issue. The PSAC 
objected to that proposal. 


G-5.2 The position of the PSAC was that the proposal dealt 
““’..specifically with employees whose services are no longer 
required by reason of a lack of work, the discontinuance of a 
function or the transfer of work or a function outside of the 
National Energy Board”. The Chairperson agreed with the 
PSAC’s position that the proposal clearly related to the 
deployment and lay-off of employees in workforce adjustment 
situations. Paragraph 69(3)(b) of the PSSRA states that no arbitral 
award shall deal with standards, procedures or processes respecting 
deployment and lay-off; accordingly, the Chairperson did not 
include the NEB’s proposal in the arbitration board’s terms of 
reference. 
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COURT DECISIONS OF INTEREST 


H-1.1 = In Singh, 2000 PSSRB 39 (166-2-29399), the employer 
terminated the grievor’s employment when she was unsuccessful 
in obtaining the secret security clearance that was a requirement of 
her position. The employer’s security policy specified that, where 
a person loses his or her security clearance, termination of 
employment could be considered only in_ exceptional 
circumstances and only when all other options had been exhausted. 
Prior to making its decision to terminate the grievor’s employment 
pursuant to paragraph 11(2)(g) of the Financial Administration Act 
(FAA), the employer looked only at other positions within the 
same branch of the department. Since these positions also required 
a secret security clearance, the employer was unable to locate a 
suitable alternative position to which the grievor could be 
appointed. 


H-1.2 The adjudicator found that, as the grievor did not meet 
the requirements of the position to which she was appointed, the 
employer was well within its nghts to deny her continuity of 
employment in that position. Accordingly, it would be 
inappropriate for the adjudicator to reinstate her in that position. In 
addition, the adjudicator found that he did not have the jurisdiction 
to reinstate the grievor in a position elsewhere within the 
department. The adjudicator expressed the opinion, however, that 
this was a situation that begged for review as the employer had 
acted unfairly in not reviewing all positions within the department 
for which the grievor might be qualified. 


H-1.3. On judicial review, Dubé J. of the Federal Court, Trial 
Division, indicated that the employer indisputably had the right to 
establish the security level of the grievor’s position and that the 
position required a secret security clearance, which she did not 
obtain. In addition, Dubé J. agreed that the adjudicator had no 
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jurisdiction to order that the grievor be appointed to an alternative 
position. However, this did not mean that the adjudicator had no 
jurisdiction to find that the employer ought not to have limited its 
search for other employment to a branch where the mandatory 
secret security clearance prevented such a position from being 
available to the grievor. In the opinion of Dubé J., subparagraph 
92(1)(b)(i1) of the Public Service Staff Relations Act (PSSRA), in 
conjunction with paragraph 11(2)(g) of the FAA, affords an 
adjudicator the jurisdiction to enquire into whether the employer 
has searched diligently for alternative positions. 


H-1.4 Dubé J. stated that termination of employment should be 
the employer’s option of last resort. Upon the revocation of an 
employee’s security clearance, the employer must make a serious 
effort to re-assign or appoint the employee to an alternative 
position at the same level within the department. Accordingly, 
Dubé J. set aside the adjudicator’s decision and referred it back to 
him, or to another adjudicator appointed under the PSSRA, for 
redetermination in accordance with the Court’s reasons: Singh v. 
Attorney General of Canada, Court file T-982-00. 


H-2.1 The employer in Leonarduzzi (Board file 166-2-27886) 
purported to reject the grievor on probation under section 28 of the 
Public Service Employment Act (PSEA). The grievor submitted a 
grievance claiming that the termination of his employment was 
disguised disciplinary action. Therefore, according to the grievor, 
subparagraph 92(1)(5)(i1) gave an adjudicator appointed under the 
PSSRA the requisite jurisdiction to hear and determine the 
grievance. The employer argued that, once the employer advised 
an employee that he was being rejected on probation, subsection 
92(3) deprived the adjudicator of any jurisdiction to determine a 
grievance relating to the employer’s action. That subsection 
specifies that no grievance can be referred to adjudication with 
respect to any termination of employment under the PSEA. 


H-2.2 The adjudicator issued an interlocutory decision dealing 
with the burden of proof and the order of proceeding at the 
hearing. He concluded that, when the issue is raised by the 
grievor, an adjudicator has the necessary authority to enquire into 
whether a rejection on probation is in fact a sham or a camouflage, 
in which case the adjudicator would have the jurisdiction to 
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determine the grievance on the merits. To enable the adjudicator 
to determine his jurisdiction, the employer is obliged to provide 
some evidence showing that there was a real employment-related 
reason for the termination. This falls far short of requiring the 
employer to demonstrate just cause as that term is normally 
understood in a labour relations context. A real employment- 
related reason having been established, subsection 92(3) of the 
PSSRA would apply and the adjudicator would have no 
jurisdiction to enquire any further into the grievance. 


H-2.3. An application by the employer to review and set aside 
this interlocutory decision was dismissed by Lemieux J. of the 
Federal Court, Trial Division: Attorney General of Canada v. 
Leonarduzzi, Court file T-1321-99. He stated that, though 
Parliament’s intent in enacting subsection 92(3) had been to forbid 
adjudication of rejections on probation, Parliament did not prohibit 
an adjudicator from ascertaining whether a rejection on probation 
was pursuant to the PSEA. In the face of a grievance alleging bad 
faith, the adjudicator required evidence from the employer to 
determine whether the termination was under the PSEA and, 
therefore, beyond the adjudicator’s jurisdiction or whether it was 
for reasons foreign to the PSEA, so that the adjudicator had 
jurisdiction under section 92 of the PSSRA. The adjudicator’s 
authority to deal with the grievance depends entirely on this factual 
determination. An error in determining the facts would warrant 
intervention by the Federal Court. 


H-2.4 Lemieux J. pointed out that the adjudicator had not 
determined his jurisdiction. He had merely determined the 
procedure to be followed to assess whether the statutory exclusion 
under subsection 92(3) of the PSSRA applied. An adjudicator 
appointed under the PSSRA is master of his own procedure as long 
as the rules of procedural fairness and natural justice are respected. 
The adjudicator had said that the probationary employee had the 
legal and evidentiary burden of establishing that the rejection was a 
sham but the employer had an initial evidentiary burden of 
establishing that the rejection on probation was employment- 
related. Once an employer has tendered credible evidence pointing 
to some cause for rejection, valid on its face, the adjudicator has no 
jurisdiction to proceed further. 
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H-2.5 Lemieux J. went on to say that in the issue at hand the 
grievor was alleging that the dismissal had been made in bad faith 
and the employer had not given an employment-related reason 
other than that the grievor did not meet the required standards. 
The employer, however, did not tell the grievor why he did not 
meet those standards. The employer cannot rely on subsection 
28(2) of the PSEA to reject employees without giving a bona fide 
reason. Lemieux J. concluded that the procedure adopted by the 
adjudicator to determine his jurisdiction was acceptable. 
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PROCEEDINGS BEFORE THE BOARD 
UNDER PART IT OF THE CANADA 
LABOUR CODE 


PROCEEDINGS UNDER SECTION 129 


I-1 Cases under section 129 of the Code arise when an 
employee has refused to work because of an alleged danger in the 
workplace and a safety officer has subsequently ruled that no 
danger exists. The employee may request this decision to be 
referred to the Board, which shall without delay inquire into the 
circumstances of and reasons for the decision and subsequently 
confirm it or give appropriate directions to the employer. 


I-2 The responsibility for the determination of matters arising 
under section 129 of the Code was transferred to Human Resources 
Development Canada in September 2000. In the year under 
review, however, the Board dealt with two cases carried over from 
the previous fiscal year. One case was withdrawn prior to the 
hearing. The remaining case proceeded to a full hearing and a 
decision is expected during the next fiscal year. 


PROCEEDINGS UNDER SECTION 133 


I-3 Under section 133 of Part II of the Code, the Board may be 
involved in cases where the employer is alleged to have taken 
action against an employee for acting within his or her rights under 
section 129 of the Code. 


I-4 During the year under review, the Board processed 13 
complaints. One complaint was withdrawn and one was settled by 
the parties prior to the hearing. A third case is scheduled for 
hearing in the next fiscal year. 
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1-5 A group of ten employees at Human _ Resources 
Development Canada alleged that the employer did not take the 
necessary measures to ensure their safety when crossing a picket 
line on returning from their lunch break. They also complained 
that the employer had taken disciplinary action against them 
because they refused to cross the picket line to enter the workplace. 
The employer maintained that the financial penalty, two days’ pay, 
was imposed on the employees for their failure to report to work. 
The complainants were all employees who occupied designated 
positions within the meaning of section 78 of the Public Service 
Staff Relations Act. After a hearing, the Board dismissed the 
complaints; it found that the employer had not violated the Code 
since the employees had not availed themselves of their right to 
refuse to work in the case of danger as stipulated under section 128 
(Board files 160-2-67 to 76). 
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APPENDIX 


TABLES 


Bargaining Units and Bargaining Agents in the Public 
Service of Canada 


Bargaining Agents and Employees in Bargaining Units 


Managerial or Confidential Exclusions, by Bargaining Agent: 
Treasury Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent: 
Separate Employers 


Bargaining Units 


Adjudication References, 1 April 1995 — 31 March 2002 
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ABBREVIATIONS USED IN TABLES 


BARGAINING AGENTS 


AOGA 
APSFA 
CATCA 
CAW 


CFPA 
CGAU 


CMCFA 
CMSG 

CUPE 

CUPTE 
FGDCA 
FGDTLC (East) 


FGDTLC 
(Esquimalt, B.C.) 
HSTU 

IBEW 

MFCW 

PAFSO 

PIPSC 

PSAC 

RCEA 

SGCT 

SSEA 
UCCO-SACC-CSN 


"UCPPO-SCALCP-CSN 


UFCW 


EMPLOYERS 
CCRA 

CFIA 

CIHR 

CSE 


CSIS 
MRC 
NCC 
NEB 
NFB 
NRC 


Aircraft Operations Group Association 

Association of Public Service Financial Administrators 

Canadian Air Traffic Control Association 

National Automobile, Aerospace, Transportation and 
General Workers Union of Canada, Local 2182 — CAW 

Canadian Federal Pilots Association 

Council of Graphic Arts Unions of the Public Service of 
Canada 

Canadian Military Colleges Faculty Association 

Canadian Merchant Service Guild 

Canadian Union of Public Employees 

Canadian Union of Professional and Technical Employees 

Federal Government Dockyard Chargehands Association 

Federal Government Dockyard Trades and Labour Council 
(East) 

Federal Government Dockyards Trades and Labour Council 

(Esquimalt, B.C.) 

Hospitality and Service Trade Union 

International Brotherhood of Electrical Workers 

Manitoba Food and Commercial Workers 

Professional Association of Foreign Service Officers 

Professional Institute of the Public Service of Canada 

Public Service Alliance of Canada 

Research Council Employees’ Association 

Syndicat général du cinéma et de la télévision 

Social Science Employees Association 

UNION OF CANADIAN CORRECTIONAL OFFICERS — 
SYNDICAT DES AGENTS CORRECTIONNELS DU 
CANADA -— CSN 

UNION OF CANADIAN PAROLE AND PROGRAMS 
OFFICERS — SYNDICAT CANADIEN DES AGENTS 
DE LIBERATION CONDITIONNELLE ET DE 
PROGRAMMES —- CSN 

United Food and Commercial Workers 


Canada Customs and Revenue Agency 

Canadian Food Inspection Agency 

Canadian Institutes of Health Research 

Communications Security Establishment, Department of 
National Defence 

Canadian Security Intelligence Service 

Medical Research Council 

National Capital Commission 

National Energy Board 

National Film Board 

National Research Council of Canada 


” UCPPO-SCALCP-CSN is not a bargaining agent, but made an application for 
certification before the Board. 
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OSFI 
PCA 
SNPF 
SSHRC 
SSO 
TB 
OAG 


MISCELLANEOUS 
CFB 
NDHQ 


Office of the Superintendent of Financial Institutions 
Parks Canada Agency 

Staff of the Non-Public Funds, Canadian Forces 
Social Sciences and Humanities Research Council 
Statistics Survey Operations 

Treasury Board 

Office of the Auditor General of Canada 


Canadian Forces Base 
National Defence Headquarters 
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Bargaining Units and Bargaining Agents in the 
Public Service of Canada 


Bargaining Unit Bargaining Agent 


(TREASURY BOARD AS EMPLOYER) 


Applied Science and Engineering Professional Institute of the Public 
Audit, Commerce and Purchasing Service of Canada 

Computer Systems 

Health Services 

Law 

Research 


Education and Library Science Public Service Alliance of Canada 
Program and Administrative Services 

Operational Services 

Technical Services 


Aircraft Operations Canadian Federal Pilots Association 

Correctional Services UNION OF CANADIAN 
CORRECTIONAL OFFICERS — 
SYNDICAT DES AGENTS 
CORRECTIONNELS DU 


CANADA — CSN 


Radio Operations National Automobile, Aerospace, 
Transportation and General Workers 
Union of Canada, Local 2182 - CAW 


Translation Canadian Union of Professional 
and Technical Employees 
Foreign Service Professional Association of Foreign 


Service Officers 


Financial Management Association of Public Service 
Financial Administrator 

Air Traffic Control Canadian Air Traffic Control 
Association 
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Bargaining Unit 


Electronics 


Ships’ Officers 

Non-Supervisory Printing Services 

Ship Repair Chargehands and 
Production Supervisors-East 


Ship Repair-East 


Ship Repair-West 


Economics and Social 
Science Services 


University Teaching 


Bargaining Agent 


International Brotherhood of 
Electrical Workers, Local 2228 


Canadian Merchant Service Guild 


Council of Graphic Arts Unions of 
the Public Service of Canada 


Federal Government Dockyard 
Chargehands Association 


Federal Government Dockyard 
Trades and Labour Council (East) 


Federal Government Dockyards 
Trades and Labour Council 
(Esquimalt, B.C.) 


Social Science Employees 
Association 


Canadian Military Colleges Faculty 
Association 


(NATIONAL CAPITAL COMMISSION AS EMPLOYER) 


All employees of the Employer 


Public Service Alliance of Canada 


(NATIONAL ENERGY BOARD AS EMPLOYER) 


All employees of the Employer 
other than those in the 
Professional Bargaining Unit 


Professional Bargaining Unit 


Public Service Alliance of Canada 


Professional Institute of the Public 
Service of Canada 


(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service 
Category 
Scientific and Professional Category 


Administrative Support Category 
Operational Category 


Technical Category 
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Professional Institute of the Public 
Service of Canada 


Canadian Union of Public 
Employees, Local 2656 


Syndicat général du cinéma et de 
la télévision 


Bargaining Unit Bargaining Agent 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 


Research Officers and Research Council 
Officers 


Translation 

Administrative Services Research Council Employees’ 
Administrative Support Category Association 

Computer Systems Administration 

Operational Category 

- Supervisory 

- Non-Supervisory 

Purchasing and Supply 

Technical Category 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 


(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Bands 1 through 6 of the Legislative Public Service Alliance of Canada 
Audit Category, Audit Services Group 
who perform clerical, administrative, 
technical and professional duties in 
support of legislative auditing, except 
for those employees who are 
classified in information technology 
positions 


Legislative Audit Category, Audit 
Professional Group 


(SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL AS EMPLOYER) 


Administrative and Foreign Service Public Service Alliance of Canada 
Category 
- Administrative Services 
- Computer Systems Administration 
- Financial Services 
- Information Services 
- Programme Administration 
and 
all employees referred to as 


Be 


Bargaining Unit Bargaining Agent 


Grants Program Officer 
Administrative Support Category 
- Clerical and Regulatory 
- Data Processing 
- Secretarial, Stenographic and Typing 


(STAFF OF THE NON-PUBLIC FUNDS, 
CANADIAN FORCES, AS EMPLOYER) 


Administrative Support Category and Public Service Alliance of Canada 
Operational Category 

- CFB Bagotville 

Administrative Support Category 

- CFB Gagetown 

Administrative Support Category and 
Operational Category 

- CFB Goose Bay 

Operational Category 

- CFB Kingston 

Operational Category 

- CFB Montreal 

Administrative Support Category 

- CFB Ottawa 

Administrative Support Category and 
Operational Category 

- NDHQ Ottawa 

Administrative Support Category and 
Operational Category 

- CFB Petawawa 

Administrative Support Category 

- CFB Trenton 

Administrative Support Category and 
Operational Category 

- CFB Valcartier 


Operational Category Manitoba Food and Commercial 
- CFB Shilo Workers, Local 832 


Operational Category United Food and Commercial 

- CFB Gagetown Workers Union, Local No. 864 
Operational Category 

- CFB Greenwood 

Operational Category 

- CFB Halifax 


Operational Category United Food and Commercial 
- CFB Borden Workers Union, Local No. 175 
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Bargaining Unit Bargaining Agent 


Operational Category 

- CFB North Bay 

Operational Category 

- CFB Ottawa 

Operational Category 

- CFB Trenton 

Operational Category United Food and Commercial 

- CFB Edmonton Workers, Local 401 

Operational Category United Food and Commercial 

- CFB Moose Jaw Workers, Local 1400 

Operational Category United Food and Commercial 

- CFB Comox Workers Union, Local 1518 

Operational Category 

- CFB Esquimalt 

All employees of Canex employed United Food and Commercial 
at the CFB 17" Wing Westwin, Winnipeg Workers Union, Local No. 832 

All employees in the cafeteria Hospitality and Service Trade 

- NDHQ - Ottawa Union, Local 261 


(CANADIAN INSTITUTES OF HEALTH RESEARCH AS EMPLOYER) 
Administrative Support Category Public Service Alliance of Canada 
(CANADIAN SECURITY INTELLIGENCE SERVICE AS EMPLOYER) 


Administrative Support Category Public Service Alliance of Canada 
- Clerical and Regulatory 

- Communications 

- Office Equipment 

- Secretarial, Stenographic and Typing 


(OFFICE OF THE SUPERINTENDENT OF 
FINANCIAL INSTITUTIONS AS EMPLOYER) 


All employees of the Employer who are Professional Institute of the Public 
not in another bargaining unit Service of Canada 
All employees of the Employer primarily Public Service Alliance of Canada 


engaged in secretarial functions, clerical 
functions and/or other administrative support 
functions involving the routine application 
of rules and regulations 


55 


Bargaining Unit Bargaining Agent 


(STATISTICS SURVEY OPERATIONS AS EMPLOYER) 


All employees of the Employer engaged Public Service Alliance of Canada 
in the carrying out of survey activities 
primarily in the Statistics Canada 
Regional Offices. 


All employees of the Employer engaged 
in the carrying out of survey activities 
primarily outside of Statistics Canada 
Offices. 


(CANADIAN FOOD INSPECTION AGENCY AS EMPLOYER) 


Agriculture, Biological Sciences, Professional Institute of the 
Chemistry, Commerce, Engineering Public Service of Canada 
and Land Survey, Purchasing and Supply, 

Scientific Research, and Economics, 
Sociology and Statistics 


Informatics 
Veterinary Medicine 


All employees other than those Public Service Alliance of Canada 
named above 


(PARKS CANADA AGENCY AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 


(CANADA CUSTOMS AND REVENUE AGENCY AS EMPLOYER) 


Audit, Financial and Scientific Professional Institute of the 
Public Service of Canada 


Program Delivery and Administrative Public Service Alliance of Canada 
Services 
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Bargaining Agents and Employees in Bargaining Units 


Certified 
Bargaining Agent 


Public Service Alliance of Canada 


Professional Institute of the Public Service of 
Canada 


Social Science Employees Association 


UNION OF CANADIAN CORRECTIONAL 
OFFICERS — SYNDICAT DES AGENTS 
CORRECTIONNELS DU CANADA-— CSN 


Association of Public Service Financial 
Administrators 


Research Council Employees’ Association 


International Brotherhood of Electrical Workers, 
Local 2228 


Professional Association of Foreign Service 
Officers 


Canadian Union of Professional and Technical 
Employees 


Canadian Merchant Service Guild 


Federal Government Dockyard Trades and Labour 


Council (East) 


Federal Government Dockyards Trades and 
Labour Council (Esquimalt, B.C.) 


Canadian Federal Pilots Association 


United Food and Commercial Workers Union, 
Local No. 175 


United Food and Commercial Workers Union, 
Local No. 864 


National Automobile, Aerospace, Transportation 
and General Workers Union of Canada — Local 
2182 CAW 


United Food and Commercial Workers Union, 
Local 1518 


Approximate Number 
of Employees in 
Bargaining Units 


142,456 


38,805 


7,449 


5,432 


L390 
2,126 


1,106 


1,026 


984 
920 


621 


585 
450 


404 


347 


334 


169 


Number of 
Bargaining 
Units 


32 
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Approximate Number Number of 


Certified of Employees in Bargaining 
Bargaining Agent Bargaining Units Units 
United Food and Commercial Workers, Local 401 Be, 1] 
Canadian Military Colleges Faculty Association 133 | 
Syndicat général du cinéma et de la télévision 127 ] 
Canadian Union of Public Employees, Local 2656 120 2 
United Food and Commercial Workers Union, 

Local No. 832 106 l 
Manitoba Food and Commercial Workers, Local 

832 102 l 
Council of Graphic Arts Union of the Public 

Service of Canada 72 ] 
Federal Government Dockyard Chargehands 

Association (East) 65 l 
Hospitality and Service Trade Union, Local 261 29 l 
United Food and Commercial Workers, Local 

1400 27 1 
Canadian Air Traffic Control Association 9 ] 
TOTAL 206,676 89 
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Managerial or Confidential Exclusions, 
by Bargaining Agent 
Treasury Board as Employer 


Bargaining Agent 


PIPSC 

PSAC 

PAFSO 
CATCA 

IBEW, Local 2228 
CMSG 

CGAU 
FGDCA 
FGDTLC (E) 
FGDTLC (Esq.) 
SSEA 

CUPTE 


CAW, 
Local 2182 


CFPA 

APSFA 

CMCFA 
UCCO-SACC-CSN 


TOTAL 


Number of 
Bargaining 
Units 


6 
4 
l 
] 
] 


25 


Approximate 
Number of 
Employees 

in Units 


25,834 
86,941 


1,026 


5,432 


134,496 


Number of 
Positions 
Excluded 


Pe 
4523 


45 


% 


Total Excluded 
29,113 11.26 
91,464 4.95 
1,071 4.20 
11 18.18 
ks 2.38 
973 5.45 
72 0.00 
65 0.00 
621 0.00 
585 0.00 
7,876 5.42 
1,015 3.05 
347 a oa: 
51] 11.93 
2,770 8.48 
135 1.48 
5,835 6.91 
143,597 6.34 
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Managerial or Confidential Exclusions, 
by Bargaining Agent 
Separate Employers 


Approximate Number of 
Number of | Numberof Positions 





Bargaining Agent Bargaining Employeesin Excluded % 
Units Units Total Excluded 
NATIONAL FILM BOARD 
PIPSC 2 125 142 11.97 
SGCT ] 127 8 135 5.93 
CUPE, Local 2656 Z 120 19 139 13.67 
TOTAL 5 372 44 416 10.58 
NATIONAL RESEARCH COUNCIL 
PIPSC : 4 1,384 14 1,398 1.00 
RCEA Z 2,128 47 Pe pe 2.16 
TOTAL 11 bye} P- 61 3,573 Lg. 
‘OFFICE OF THE AUDITOR GENERAL 
PSAC 2 334 8 342 2.34 
TOTAL Zz 334 8 342 2.34 
SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL 
PSAC m4 137 2 142 RoW 
TOTAL Z 137 5 142 cy 


>STAFF OF THE NON-PUBLIC FUNDS, 
CANADIAN FORCES 


PSAC - CFB Bagotville 2 34 0 34 0.00 
UFCWU, Local No. 175 

- CFB Borden l 210 ] 211 0.47 
UFCWU, Local No. 1518 

- CFB Comox l 74 0 74 0.00 
UFCW, Local No. 401 

- CFB Edmonton i 135 0 135 0.00 
UFCWU, Local No. 1518 

- CFB Esquimalt ] 95 1 96 1.04 
PSAC - CFB Gagetown l 1§ ] 16 6.25 
UFCWU, Local No. 864 

- CFB Gagetown ] 42 l 43 233 
PSAC - CFB Goose Bay 2 57 0 57 0.00 


' Information was not provided by the OAGC. The figures shown reflect 2000/01 information. 
> Information was not provided by the SNPF. The figures shown reflect 1999/2000 information. 
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Bargaining Agent 


UFCWU, Local No. 864 


- CFB Greenwood 
UFCWU, Local No. 864 

- CFB Halifax 
PSAC - CFB Kingston 
PSAC - CFB Montreal 
UFCW, Local 1400 

- CFB Moose Jaw 
UFCWU, Local No. 175 

- CFB North Bay 
PSAC - CFB Ottawa 
UFCWU, Local No. 175 

- CFB Ottawa 
HSTU, Local 261 

- NDHQ Ottawa 
PSAC - NDHQ Ottawa 
PSAC - CFB Petawawa 
MFCW, Local 832 

- CFB Shilo 
PSAC - CFB Trenton 
UFCWU, Local No. 175 

- CFB Trenton 
PSAC - CFB Valcartier 


UFCWU, Local No. 832 
- CFB 17° Wing 


Westwin, Winnipeg 


TOTAL 


Number of 
Bargaining 
Units 


29 


CANADIAN INSTITUTES OF HEALTH 


RESEARCH 
PSAC 


TOTAL 


OFFICE OF THE SUPERINTENDENT 


OF FINANCIAL INSTITUTIONS 


PIPSC 
PSAC 
TOTAL 


STATISTICS SURVEY OPERATIONS 


PSAC 
TOTAL 


Approximate Number of 


Number of Positions 
Employees in Excluded 
Units 
95 ] 
210 3 
188 
86 0 
Ya ] 
38 0 
ij 
85 0 
29 0 
71 ] 
164 1] 
102 0 
17 0 
71 
185 2 
106 l 
2,134 14 
29 0 
29 0 
278 26 
32 4 
310 30 
2,667 
2,667 


Total 


96 


213 
188 


102 


107 


2,150 


2? 
2? 


% 
Excluded 


1.04 
1.41 
0.00 
0.00 


Seal 


0.00 
0.00 


0.00 
0.00 
1.38 


0.61 


0.00 
0.00 


0.00 
1.07 


0.93 


0.74 


0.00 
0.00 
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Approximate Number of 


Number of | Number of 


Bargaining Agent Bargaining Employees in 
Units Units 
NATIONAL ENERGY BOARD 
PSAC 1] 101 
PIPSC l 143 
TOTAL 2 244 


NATIONAL CAPITAL COMMISSION 


PSAC 1 376 
TOTAL 1 376 

CANADIAN FOOD INSPECTION AGENCY 

PIPSC 2 B53 

PSAC 1 3,685 
TOTAL 4 5,038 

CANADA CUSTOMS AND REVENUE AGENCY 

PSAC ] 41,002 

PIPSC l 9,688 
TOTAL 2 50,690 

PARKS CANADA AGENCY 

PSAC 1 5,065 
TOTAL 1 5,065 

COMMUNICATIONS SECURITY ESTABLISHMENT 

PSAC 1 1,050 
TOTAL 1 1,050 

CANADIAN SECURITY INTELLIGENCE SERVICE 

PSAC 1 213 
TOTAL 1 vA 

TOTAL 66 TE332 
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Positions 
Excluded 


161 


1,132 
zis 
1,423 


153 
153 


60 
60 


2,091 


Total 


136 
154 
290 


462 
462 


1,423 
3,776 
Shoe 


42,154 
9,959 
52;113 


5,218 
5,218 


1,110 
1,110 


213 
213 


73,423 


% 
Excluded 





Bargaining Units 





Estimated 
Number of Bargaining 
Bargaining Unit Employees Totals Agent 
Treasury Board as employer 
Air Traffic Control 9 CATCA 
Aircraft Operations 450 CFPA 
Applied Science and Engineering 7,023 PIPSC 
Audit, Commerce and Purchasing 4,891 PIPSC 
Computer Systems 9,613 PIPSC 
Correctional Services 5,432 UCCO-SACC- 
CSN 
Economics and Social Science Services 7,449 SSEA 
Education and Library Science 1,018 PSAC 
Electronics 1,106 IBEW, 
Local 2228 
Financial Management 2999 APSFA 
Foreign Service 1,026 PAFSO 
Health Services 1,589 PIPSC 
Law 89 PIPSC 
Non-Supervisory Printing Services ge CGAU 
Operational Services 10,717 PSAC 
Program and Administrative Services 65,443 PSAC 
Radio Operations 334 CAW, Local 
2182 
Research 2,629 PIP St 
Ship Repair Chargehands and 
Production Supervisors-East 65 FGDCA 
FGDTLC 
Ship Repair-East 621 (East) 
FGDTLC 
Ship Repair-West 585 (Esq. B.C.) 
Ships’ Officers 920 CMSG 
Technical Services 9,763 PSAC 
Translation 984 CUPTE 
University Teaching 133 CMCFA 


134,496 
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Estimated 


Number of Bargaining 
Bargaining Unit Employees Totals Agent 
National Capital Commission as employer 
All employees of the Employer 376 PSAC 
376 
National Energy Board as employer 
Professional bargaining unit 143 PIPSC 
All employees of the Employer other than those 
in the professional bargaining unit 101 PSAC 
244 
National Film Board as employer 
Administrative & Foreign Service Category ial, PIPSC 
CUPE, 
Administrative Support Category 110 Local 2656 
CUPE, 
Operational Category 10 Local 2656 
Scientific and Professional Category 8 PIPSC 
Technical Category b2y SGCT 
Se 
National Research Council as employer 
Administrative Services 149 RCEA 
Administrative Support 507 RCEA 
Computer Systems Administration 246 RCEA 
Information Services 94 PIPSC 
Library Science 69 FIPse 
Operational Category 
- Supervisory 4 RCEA 
- Non-Supervisory 92 RCEA 
Purchasing and Supply Group 23 RCEA 
Research Officers & Research 
Council Officers L2I5 FIPS. 
Technical Category 1,307 RCEA 
Translation 6 PIPSC 
3,512 
Communications Security Establishment as 
Employer 
All employees of the employer 1,050 PSAC 
1,050 
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Bargaining Unit 


Office of the Auditor General of Canada 
as employer 


Audit Services Group 


Audit Professional Group 


Social Sciences and Humanities Research 
Council as employer 
Administrative and Foreign Service Category 


Administrative Support Category 


"Staff of the Non-Public Funds, Canadian 
Forces as employer 

Administrative Support Category and 
Operational Category 

- CFB Bagotville 

Operational Category 

- CFB Petawawa 

Operational Category 

- CFB Valcartier 

Operational Category 

- CFB Borden 

Operational Category 

- CFB Comox 

Operational Category 

- CFB Edmonton 

Operational Category 

- CFB Esquimalt 

Administrative Support Category 

- CFB Gagetown 

Operational Category 

- CFB Gagetown 

Administrative Support Category and 
Operational Category 

- CFB Goose Bay 

Operational Category 

- CFB Greenwood 


Operational Category 
- CFB Halifax 


Estimated 
Number of 
Employees 


141 


193 


us 
44 


34 


164 
185 
210 
74 
135 
95 
1S 


42 


bf 
95 


201 


Bargaining 
Totals Agent 


PSAC 


PSAC 
334 


PSAC 
PSAC 
laf 


PSAC 


UFCWU, Local 
No. 175 
UFCWU, 

Local 1518 
UFCW, 
Local 401 
UFCWU, 
Local 1518 


PSAC 
UFCWU, Local 
No. 864 


PSAC 
UFCWU, 
Local No. 864 
UFCWU, 
Local No. 864 


' Information was not provided by the OAGC. The figures reflect 2000/2001 information. 
* Information was not provided by the SNPF. The figures shown reflect 1999/2000 information. 
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Estimated 


engaged in secretarial functions, clerical 
functions and/or other administrative support 
functions involving the routine application of 
rules and regulations 
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Number of Bargaining 

Bargaining Unit Employees Totals Agent 
Operational Category 
- CFB Kingston 188 PSAC 
Operational Category 
- CFB Montreal 86 PSAC 
Operational Category UFCWU, 
- CFB Moose Jaw 9 | Local 1400 
Operational Category UFCWU, Local 
- CFB North Bay 38 No. 175 
Administrative Support Category and 

Operational Category 
- NDHQ Ottawa 71 PSAC 
Administrative Support Category 
- CFB Ottawa 7 PSAC 
Operational Category UFCWU, Local 
- CFB Ottawa 85 No. 175 
Operational Category MFCW, Local 
- CFB Shilo 102 832 
Administrative Support Category 
- CFB Trenton hy PSAC 
Operational Category UFCWU, Local 
- CFB Trenton 7 No. 175 
All employees of Canex employed at the UFCWU, Local 

CFB 17th Wing Westwin, Winnipeg 106 832 
All employees in the cafeteria HSTU, 
- NDHQ Ottawa 29 Local 261 

2,134 

Canadian Institutes of Health Research as 

employer 
Administrative Support Category 2 PSAC 

29 
Canadian Security Intelligence Service as 
employer 
All employees of the Employer in the 213 PSAC 
Administrative Support Category 
213 

Office of the Superintendent of Financial 

Institutions as employer 
All employees of the Employer who are not in 278 PIPSC 
another bargaining unit 
All employees of the Employer primarily S2 PSAC 


Estimated 


Number of 
Bargaining Unit Employees 


Statistics Survey Operations as employer 

All employees of the Employer engaged in the 1255 
carrying out of survey activities primarily in the 

Statistics Canada Regional Offices 


All employees of the Employer engaged in the 


carrying out of survey activities primarily 1412 
outside of Statistics Canada offices 


Canadian Food Inspection Agency as 
employer 


Veterinary Medicine 542 


Agriculture, Biological Sciences, Chemistry, 
Commerce, Engineering and Land Survey, 
Purchasing and Supply, Scientific Research, 


Economics, Sociology and Statistics 764 
Informatics aay 
All employees other than those named above 3140 


Parks Canada Agency as employer 
All employees of the Employer 5,065 


Canada Customs and Revenue Agency as 


employer 

Audit, Financial and Scientific 9,688 
Program Delivery and Administrative Services 41,002 
Total 


Totals 


310 


2,667 


2,199 


5,065 


50,690 


206,828 


Bargaining 
Agent 


PSAC 


PSAC 


PIPSC 


PIPSC 
PIPSC 
PSAC 


PSAC 


PIPSC 
PSAC 
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2001-2002 


2000-2001 


1999-2000 


1998-1999 


1997-1998 


1996-1997 


1995-1996 


Adjudication References, 


1 April 1995 — 31 March 2002 


Interpretations 
para. 
92(1)(a) 
5/9 
664 
489 
336 
452 
423 


429 


Discipline and 
Termination 
para. 92(1)(b)(c) 
166 
188 
198 
155 
256 
204 


283 


Party & 
Party 


ser. 99 
14 
11 
11 
8 
Ey 
4 


12 


Cumulative Totals, 1 April 1967 — 31 March 2002 


20,304 


10,924 


649 





Total 


759 
863 
698 
499 
725 
631 


724 


31,877 
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A 


INTRODUCTION 


THE YEAR IN BRIEF 


A-1 The Board processed 1,947 cases during the year under 
review. Proceedings before the Board include applications for 
certification, revocation of certification, complaints of unfair 
labour practices, the identification of positions whose duties are of 
a managerial or confidential nature, the designation of positions 
whose duties are required to be performed in the interest of the 
safety or the security of the public, and complaints under Part II of 
the Canada Labour Code. By far the heaviest volume of cases 
consists of grievances referred to adjudication concerning the 
interpretation or application of provisions of collective agreements 
or major disciplinary action and termination of employment. The 
Board also provides mediation and conciliation services when 
requested to do so by parties unable to resolve their disputes. 
Many such cases are settled without resorting to formal 
proceedings before the Board. 


A-2 Yvon Tarte was re-appointed as Chairperson, J.W. Potter as 
Vice-Chairperson, and G Giguére as Deputy Chairperson. 
J.C. Cloutier retired as Board member in April 2003, while 
I. Mackenzie was appointed as Board member. Part-time 
Board members K. E. Norman, Q.C., and C. Taylor, Q.C., were 
re-appointed. 


ORGANIZATION AND FUNCTIONS OF THE 
BOARD 


A-3 The Public Service Staff Relations Board (the Board) is a 
quasi-judicial statutory tribunal responsible for the administration 
of the systems of collective bargaining and grievance adjudication 


established under the Public Service Staff Relations Act (the Act) 
and the Parliamentary Employment and Staff Relations Act. The 
Board is also responsible for the administration of the Yukon 
Public Service Staff Relations Act and the Yukon Education Staff 
Relations Act. In addition, it is responsible for the administration 
of certain provisions of Part II of the Canada Labour Code. The 
combined functions of the Chairperson and the Board in specific 
areas under the Act are analogous to those performed by Ministers 
of Labour in private-sector jurisdictions. Pursuant to the Act, the 
Board consists of a Chairperson, Vice-Chairperson, no fewer than 
three Deputy Chairpersons and such other full-time members and 
part-time members as the Governor in Council considers 
necessary. The Board reports to Parliament through a designated 
minister, the President of the Privy Council. (It should be noted 
that the Board reports to Parliament separately with respect to 
proceedings under the parliamentary legislation.) 


A-4 The Board provides premises and administrative support 
services to the National Joint Council, which is composed of 
representatives of the employers and bargaining agents. The 
Council serves as a consultation forum and a mechanism for the 
negotiation of terms and conditions of employment that do not lend 
themselves to unit-by-unit bargaining. 


A-5 The process of mediation has been incorporated as a 
permanent step in the Board’s adjudication and determination 
processes. Mediation is well accepted by the parties because of its 
“win-win” approach, as opposed to the more confrontational 
concept associated with formal adjudication. 


B 


PROCEEDINGS WITHIN THE BOARD’S 
JURISDICTION OTHER THAN 
ADJUDICATION AND ARBITRATION 


APPLICATIONS UNDER SECTION 21 OF THE 
ACT 


B-1 Section 21 of the Act enables the Board to exercise the 
powers conferred on it by the Act or incidental to the attainment of 
the objectives of the Act. Those powers include the making of 
compliance orders. 


B-2 During the year under review, the Board processed nine 
applications for such orders, including two carried over from the 
previous year. One application was upheld; two applications were 
settled. The remaining six applications are scheduled for hearing 
in the next fiscal year. 


B-3 An application filed on 13 May 2002 by the Professional 
Association of Foreign Service Officers (PAFSO) alleged that the 
Department of Foreign Affairs and International Trade had failed 
to respect the provisions of section 52 of the Act by altering a term 
or condition of employment after notice to bargain had been served 
on 3 Apmil 2001. The PAFSO asked the Board to find that, when 
notice to bargain was given, the practice of calculating pay on 
promotion in accordance with the Public Service Terms and 
Conditions of Employment Policy constituted a term or condition 
of employment applicable to the employees in the Foreign Services 
Group (FS). According to the employer’s witnesses, recovery of 
over-payment was not negotiable because the collective agreement 
states: “Where there is any conflict between the provisions of this 
policy and those in a collective agreement, the terms of the 
collective agreement will apply’. The adjudicator concluded that 


there had been a violation of section 52 of the Act in that the 
employer had failed to abide by its policy of preventing further 
Over-payments when it found a mistake in pay calculation (Board 
file 148-2-376). 


APPLICATIONS FOR EXTENSION OF TIME 


B-4 The Board may, on application by a party, extend the time 
prescribed by the regulations to refer a grievance to adjudication 
and/or extend the time prescribed for presenting a grievance at a 
level in the grievance procedure. The Board processed 
14 applications for extension of time, including three carried over 
from the previous year. Of the total, one was settled, one was 
withdrawn prior to the hearing, one was withdrawn at the hearing 
and one was dismissed. Held in abeyance are two applications 
pending a section 41 direction from the Canadian Human Rights 
Commission and three applications pending mediation. One 
application was dismissed for want of jurisdiction. The four 
remaining applications are scheduled to be heard during the next 
fiscal year. 


COMPLAINTS UNDER SECTION 23 OF THE ACT 


B-5 Section 23 of the Act requires the Board to inquire into 
complaints of “unfair labour practices” as set out in sections 8, 9 
and 10 of the Act, or of failure by the employer to give effect to 
decisions of adjudicators or a provision of an arbitral award. 
Effective 1 June 1993, as a result of amendments to the Act, this 
section was broadened to require the Board to inquire into 
complaints about the duty of fair representation. The Board is also 
empowered to order remedial action. 


B-6 During the year under review, the Board processed 
94 complaints under section 23, including two heard in the 
previous fiscal year but for which no decision had been rendered, 
and 12 carried over from the previous year. Prior to the hearing, 
13 complaints were settled and 43 complaints were withdrawn. Of 
seven cases that proceeded to a full hearing before the Board, one 
was dismissed, two were upheld, one was settled, one is being held 
in abeyance to finalize settlement, and two expect a decision 
during the next fiscal year. One complaint was dismissed on the 


basis of the record before the Board. One complaint is being held 
in abeyance pending a Federal Court decision on Board files 
190-34-309 to 312 and four complaints are held in abeyance 
pending the result of parties’ discussions. Two cases are awaiting 
mediation in the next fiscal year. The remaining 23 complaints are 
scheduled for hearing in the next fiscal year. 


B-7 __ Decisions issued this year concerned discrimination against 
employee organizations and their members and duty of fair 
representation. 


APPLICATIONS FOR REVIEW OF BOARD 
DECISIONS 


B-8 Pursuant to section 27 of the Act, the Board may, upon 
application, review, rescind, alter or vary any of its decisions or 
orders. The Board dealt with two such applications during the year 
under review. Both applications expect a decision during the next 
fiscal year. 


APPLICATIONS FOR CERTIFICATION 


B-9 —_ Under section 28 of the Act, an employee organization may 
submit an application to be certified as bargaining agent for a 
bargaining unit. During the year under review, there was no such 
application. 


DETERMINATION OF MEMBERSHIP IN 
BARGAINING UNIT 


B-10 Under section 34 of the Act, the Board may determine 
whether any employee or class of employees is or is not included 
in a bargaining unit. The Board dealt with four such applications 
during the year, of which one was carried over from the previous 
year. One application was settled prior to the hearing. Another 
case proceeded to a full hearing before the Board and is to be 
continued in the next fiscal year. The third application is on hold 
pending a Board decision on two applications for review of Board 
decisions (Board file 147-26-115). The remaining application is 
scheduled to be heard during the next fiscal year. 


REVOCATION OF CERTIFICATION 


B-11 The Board processed one application for revocation of 
certification, which is scheduled to be heard in the next fiscal year 
(Board file 150-32-52). 


SUCCESSOR RIGHTS 


B-12 Section 48.1 requires the Board to inquire into and 
determine issues resulting from the transfer of an employer from 
Part I to Part II of Schedule I. One such issue can be an 
application for certification by an employee organization during a 
specified time period. An employer or bargaining agent may apply 
to the Board to determine which employee organization shall be 
the bargaining agent of the newly constituted bargaining unit(s). 
The Board is also empowered to determine whether the collective 
agreement or arbitral award in force at the time of transfer shall 
remain in force and, if so, determine its expiry date. There was no 
such application during the year under review. 


SAFETY OR SECURITY DESIGNATIONS 
UNDER SECTION 78 OF THE ACT 


B-13 “Designated positions” are positions whose duties are 
deemed to be essential to the safety or security of the public and 
whose incumbents are therefore prohibited from participating in a 
strike. The Act provides that no conciliation board may be 
established, and hence no lawful strike may take place, until the 
parties have agreed, or the Board has decided, which positions in 
the bargaining unit are to be designated. Any positions on which 
the parties disagree must be referred to a designation review panel, 
appointed in the same manner as a conciliation board, which will 
make non-binding recommendations on whether the positions have 
safety or security duties. | Where, after considering these 
recommendations, the parties continue to disagree, the Board 
makes the final determination. 


B-14 During the year under review, the Board processed two 
referrals involving safety or security designations. In both 
instances, the parties reached an agreement after the establishment 
of a designation review panel. 


ADJUDICATION PROCEEDINGS 


C-1 Part IV of the Public Service Staff Relations Act provides a 
grievance procedure covering a broad range of matters and a 
system for the determination of “rights disputes”. These are 
grievances arising from the application or interpretation of a 
collective agreement or an arbitral award or from the imposition of 
major disciplinary action and termination of employment. The Act 
uses the word “adjudication” to refer to the final determination of 
rights disputes, though most jurisdictions refer to this process as 
“arbitration”. That term is used in the Act for the binding 
determination of “interest disputes”, which are disputes arising in 
the negotiation of collective agreements. A total of 844 grievances 
under section 92 were referred in the year under review, in addition 
to 1,090 carried over from the previous year. 


C-2 Section 91 of the Act provides a nght, subject to certain 
conditions, to carry a grievance from the first to the final level 
within a department or agency to which the Act applies. The 
grievance procedure is set out under the P.S.S.R.B. Regulations 
and Rules of Procedure, 1993 or in the collective agreement. Only 
when the grievor has exhausted this process may the matter be 
referred to adjudication under section 92, and then only if the 
grievance falls within the categories defined below. A reference is 
heard and determined by a member of the Board acting as 
adjudicator. 


C-3 Table 6 shows grievances referred to adjudication under 
various sections of the Act each year since April 1998 and 
cumulative totals since April 1967. Two categories of grievances 
are referable to adjudication under section 92 of the Act. One 
category, defined in paragraph 92(1)(a), consists of grievances 
arising out of the application or interpretation of a collective 
agreement or an arbitral award. To refer such grievances, 


employees must have the consent of their bargaining agent. There 
were 639 of these grievances referred in the year under review. 


C-4 The other category of grievances referable under section 92 
of the Act is defined in paragraphs 92(1)(b) and (c). In this 
category, an employee could originally refer only gnevances 
arising out of disciplinary action resulting in discharge, suspension 
or a financial penalty. As a result of the Public Service Reform Act 
provisions proclaimed in force on | June 1993, this category of 
grievance for employees in the central administration now includes 
demotion and all other terminations of employment not specifically 
covered by the Public Service Employment Act. In this case, the 
employee need not have the consent of the bargaining agent in 
order to refer the grievance. Also in this category may be 
grievances from employees not represented by a bargaining agent, 
including those who are excluded from the collective bargaining 
process because they occupy a managerial or confidential position. 
Of the 205 grievances in this category referred to adjudication 
during the year under review, 75 dealt with termination of 
employment. 


C-5 _In order to minimize travel costs and maximize the use of 
Board members’ time, hearing locations are normally limited to 
major urban centres across the country. Exceptions to this rule 
may be made at the request of the parties. 


EXPEDITED ADJUDICATION 


C-6 In 1994, the Board, the Public Service Alliance of Canada 
and the Treasury Board agreed to deal with certain grievances by 
way of expedited adjudication. This process may or may not involve 
an agreed statement of facts and does not allow witnesses to testify. 
An oral determination is made at the hearing by the adjudicator and 
confirmed in a written determination within five days of the hearing. 
The decision is final and binding on the parties but cannot be used as 
a precedent or referred for review to the Federal Court. Since 1994, 
three other bargaining agents have agreed to proceed with expedited 
adjudication: the International Brotherhood of Electrical Workers, 
Local 2228, the Federal Government Dockyard Trades and Labour 
Council (East) and the Association of Public Service Financial 
Administrators. As employers, the Canada Customs and Revenue 


Agency and the Parks Canada Agency have also agreed to proceed to 
expedited adjudication. During the year under review, 72 cases filed 
with the Board specified the expedited adjudication process. The 
three expedited adjudication hearings held during the year resulted in 
the disposition of 12 cases. 


REFERENCES UNDER SECTION 99 OF THE ACT 


C-7 Section 99 of the Act provides for disputes that cannot be 
the subject of a grievance by an individual employee. They come 
about when the employer or the bargaining agent seeks to enforce 
an obligation alleged to arise out of a collective agreement or 
arbitral award. During the year 12 references under section 99 of 
the Act were filed and four were carried over from the previous 
year. Pnor to the hearing, three of the 16 references were 
withdrawn and two cases were settled by the parties. Three cases 
were heard and the references were upheld. The remaining eight 
cases are scheduled for hearing in the next fiscal year. 


C-8 In a reference filed in June 2001, the Public Service 
Alliance of Canada (PSAC) sought enforcement of an obligation 
arising out of the collective agreement between the PSAC and the 
Canada Customs and Revenue Agency (CCRA). The Board 
determined that the automation of two work sections was 
undoubtedly a technological change leading to the elimination of 
jobs to increase productivity. Under Provision 1.1.11 of 
Appendix E to the Program and Administration Services collective 
agreement, the employer was obliged to make available to the 
PSAC, as completely and as soon as possible, the names and work 
locations of employees affected by the automation. The evidence 
was clear that the CCRA had not done so and had therefore failed 
to meet its obligation (Board file 169-34-643). 


C-9 On 24 January 2002, the UNION OF CANADIAN 
CORRECTIONAL OFFICERS — SYNDICAT DES AGENTS 
CORRECTIONNELS DU CANADA —- CSN sought to enforce an 
obligation that, in its opinion, arose out of article 10 of the 
Correctional Services Group collective agreement. Citing the 
Privacy Act, the employer had been reluctant to inform the 
bargaining agent of the pay levels of the employees represented by 
the bargaining agent. An opinion obtained by the employer from 


the Office of the Privacy Commissioner of Canada stated that 
disclosing this information was permissible, provided that certain 
steps were taken to protect it. The Board was asked to confirm, by 
means of an order, that the employer was required to provide this 
information. The Board determined that it was in the interest of 
both parties to ensure that the amount deducted from each 
employee’s pay was accurate. The employer was therefore ordered 
to disclose to the bargaining agent the pay levels of the employees 
involved. As the Office of the Privacy Commissioner had done, 
the Board recommended that the parties sign an agreement on the 
protection and the use of this personal information in accordance 
with the Privacy Act. At the hearing, the parties signed an 
agreement to this effect (Board file 169-2-653). 


C-10 A simular situation arose in June 2002, A document disclosed 
pursuant to the Privacy Act clearly stated that the workload of the E- 
File section at the St. Catharines Taxation Office had all but 
disappeared. The employer failed to advise and consult with the 
PSAC regarding this work force adjustment situation, as it was 
required to do by the collective agreement. Following the decision in 
Public Service Alliance of Canada v. Canada Customs and Revenue 
Agency, 2002 PSSRB 23 (669-34-632), a similar reference under 
section 99 of the Act, which had been decided by the Board on 
20 February 2002, the parties agreed that the above circumstances 
constituted a work force adjustment situation, and that the employer 
had failed to meet its obligation under provision 1.1.9 of Appendix E 
to the Program and Administration Services collective agreement. 
The Board was later informed that notification and consultation had 
taken place between the parties and that the employer had agreed to 
meet this obligation. The parties jointly requested that the Board 
issue a decision without the need for an oral hearing. The reference 
was allowed (Board file 169-34-655). 


D 


DISPUTE RESOLUTION 
CONCILIATION 


D-1 In the last fiscal year, there were ten requests for intervention 
by a conciliator including four requests carried over from the 
previous year. Four requests were settled with the help of a 
conciliator appointed by the Board and four others were postponed to 
the next fiscal year. Two applications remained unresolved. 


CONCILIATION BOARDS 


D-2 In the last fiscal year, three requests for conciliation boards 
were received and three requests were carried over from the previous 
year. Conciliation boards issued reports in connection with four of 
these cases. Two conciliation boards were postponed to the next 
fiscal year. 


ARBITRATION BOARDS 


D-3 = Arbitration is one of two options available to bargaining 
agents in the event of a stand-off in negotiations or a conflict of 
interest with the employer. The method chosen applies to the entire 
round of negotiations but the bargaining agent may select the other 
method before the bargaining notice is issued for the next round. In 
1998-1999, Parliament passed a law preventing bargaining agents 
from using arbitration but since 21 June 2001, they have once again 
been able to use this option. 


D-4 In the last fiscal year, the Board dealt with six applications 
for arbitration, two of which were postponed to the next fiscal year. 
Two cases were settled pnor to arbitration and one request for 
arbitration was denied. The one case processed and completed 


11 


involved the Association of Public Service Financial Administrators 
and the Treasury Board. 


EXAMINATIONS 


D-5 When an employer asks to have positions excluded from a 
bargaining unit pursuant to section 5 of the Act and the bargaining 
agent opposes the request, or when the bargaining agent proposes 
that an exclusion be lifted but the employer objects, a reviewer first 
tries to get the parties to agree; if unsuccessful, he or she then 
proceeds with a review of the tasks and responsibilities of the 
positions and submits a report on the matter to the Board. The Board 
then makes a decision based on this report and the parties’ 
observations. In the past fiscal year, 154 cases of exclusion of 
management positions and confidential positions were settled. 


MEDIATION 


D-6 The Board’s grievance and complaints mediation program 
continued to be successful, with the parties settling some 80% of 
cases in the last fiscal year. 


D-7 Dispute Resolution Services (DRS) responded to one joint 
application for assistance by bargaining agent and management in 
an effort to improve relations. DRS officials also acted as 
mediators in several grievance and complaint cases filed with the 
Board. Finally, officials in this unit provided preventive assistance 
in some 30 cases following requests from both the management 
and union sides. 


TRAINING 


D-8 In its efforts to promote mediation as a dispute resolution 
mechanism, the Board continued to run its national training 
program on interest-based negotiations and mediation skills jointly 
for management and union representatives. More than 1,000 
people have already participated in this two-and-a-half-day 
training course, which DRS officials will continue to provide on a 
regular basis. 


D-9 A new videocassette to be produced over the coming fiscal 
year will incorporate two scripts developed last year to cover two 
other processes used at the Board, arbitration and expedited 
arbitration. 


INVESTIGATIONS 


D-10 As a result of requests by the Board’s Chairperson, DRS 
officials were also called upon to serve as fact-finders for various 
cases in the past year. 
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BOARD DECISIONS OF INTEREST 


E-1.1 During the year under review, two bargaining agents each 
filed an unfair labour practice complaint against the employer and 
two senior managers. The complaints alleged a violation of 
sections 8 and 9 of the Public Service Staff Relations Act (PSSRA): 
Social Science Employees Association and Canadian Union of 
Professional and Technical Employees v. F. Claydon et al., 2002 
PSSRB 101 (161-2-1208 and 1211). The complainants submitted 
that, when retroactively calculating the revised rates of pay in the 
relevant collective agreements, the respondents had discriminated 
against represented employees by applying a less favourable 
method than they applied to calculations for non-represented 
employees. The employer had decided to apply its interpretation 
of the decision of the Federal Court of Appeal in Canada (Attorney 
General) v. Lajoie (1992), 149 N.R. 223, strictly to all employees 
in the bargaining units, even when this worked to the financial 
disadvantage of those employees. In relation to non-represented 
employees, however, the employer applied its interpretation of the 
Lajoie decision only when it worked to their financial advantage. 
This policy had been specifically set out by one of the named 
respondents in a memorandum issued to all of the employer’s 
Compensation Managers and Chiefs of Staff Relations. 


E-1.2 While the Board recognized that the employer could 
negotiate collective agreements whose terms and conditions of 
employment were different from those set for unrepresented 
employees, it stated that such terms must have been negotiated for 
the represented employees. The evidence established that there 
had been no such negotiations in this case. In fact, the employer 
had made a conscious decision not to raise the issue during 
negotiations or to deal with it unless it was raised by the bargaining 
agents. Moreover, the respondents provided no legitimate business 
reason for the distinction in the treatment between represented and 


unrepresented employees, as they would be required to do under 
the Act. The Board found that the distinction was contrary to the 
PSSRA; it discriminated against employees in bargaining units 
represented by the complainants because these employees were 
participating in collective bargaining. 


E-1.3 The Board stated that discrimination contrary to sections 
8 and 9 of the PSSRA requires intent or anti-union animus, which 
in this case could be inferred from the employer’s failure to 
provide an explanation of compelling business reasons for its 
actions. The Board further inferred that the employer had intended 
the detrimental effect of the discrimination on the represented 
employees, as well as any repercussions on the complainants. The 
evidence revealed that the discriminatory policy had been 
financially detrimental to the employees in the bargaining units 
and may also have undermined the credibility of the complainants 
as bargaining agents. 


E-1.4 In upholding the complaint against the senior manager who 
had issued the discriminatory memorandum, the Board ordered 
him and the Secretary of the Treasury Board to cease applying the 
discriminatory method of calculating retroactive salary revisions 
for employees in the bargaining units represented by the 
complainants. The Board also ordered that the more financially 
beneficial method of determining retroactive salary entitlements be 
applied for these employees as well as for unrepresented 
employees. An application to the Federal Court of Canada by the 
Attorney General of Canada under the Federal Court Act to have 
this decision set aside was pending at year’s end: Court file 
A-691-02. 


E-2.1 Another bargaining agent alleged that the employer had 
engaged in an unfair labour practice by altering a term or condition 
of employment applicable to employees represented by the 
applicant following the giving of notice to bargain, contrary to 
section 52 of the PSSRA: Professional Association of Foreign 
Service Officers v. Treasury Board, 2003 PSSRB 2 (148-2-376). 
A clause in the relevant collective agreement incorporated the 
provisions of the Public Service Terms and Conditions of 
Employment Policy (the Policy) to the extent that they did not 
conflict with any other provision in the collective agreement. 
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Another provision of the collective agreement specified, however, 
that, on promotion, employees in the bargaining unit would receive 
a lesser percentage increase than was provided for under the 
Policy. 


E-2.2 Several months after the applicant had given notice to 
bargain, the employer became aware that for more than a year most 
of the promoted employees in the bargaining unit had had the 
provisions of the Policy applied to them, rather than the relevant 
provision of the collective agreement; this had resulted in a 
continuing overpayment of salary. The employer did not 
immediately notify the applicant and the employees concerned, 
fearing that to do so would have an adverse effect on negotiations. 
Approximately eight months later, the employer advised first the 
bargaining agent and then the employees of the error and of the 
employer’s intention to initiate recovery of the overpayments. 


E-2.3 By virtue of section 52 of the PSSRA, once notice to 
bargain has been given, all existing terms or conditions of 
employment applicable to employees in the relevant bargaining 
unit are frozen; they cannot be changed by the employer without 
the consent of the bargaining agent until the conditions set out in 
section 52 have been met. The applicant alleged that the 
employer’s practice of applying the provisions of the Policy to 
promoted employees, rather than the less financially advantageous 
provision of the collective agreement, was a term or condition of 
employment in force on the day the applicant gave the employer 
notice to bargain. Therefore, according to the applicant, the 
employer’s decision to recover the amounts in question from the 
employees violated section 52 of the PSSRA. The employer, on 
the other hand, maintained that its application of the provisions of 
the Policy, rather than the specific provision of the collective 
agreement, was not a term or condition of employment as 
contemplated by section 52. 


E-2.4 The Board noted the parties’ agreement that the statutory 
freeze imposed by section 52 required the employer to carry on 
business as usual in relation to its employees. The Board was 
unable to conclude on the evidence that, at the time notice to 
bargain was given, there was a practice of calculating salary on 
promotion according to the Policy for the represented employees. 
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Rather, a mistake by the employer for a limited period affected 
most, but not all, employees promoted in the bargaining unit. The 
Board concluded, however, that the employer, in failing to abide 
by its own policy relating to the Recovery of Amounts due to the 
Crown had violated section 52 of the PSSRA. Under this policy, 
the employer had an obligation to prevent further overpayments; 
instead, after discovering the error, it chose to wait almost eight 
months before taking any action. The Board found that the only 
remedy it could award to the applicant under the circumstances 
was a declaration; the complaint was allowed to the extent 
indicated. 


E-3.1 Part II of the Canada Labour Code applies to employees in 
the federal Public Service and proceedings under that Part can be 
brought before the Board. The complainant exercised his right to 
refuse to work under that Part in Boivin, 2003 PSSRB 23 
(160-34-79). The matter was investigated by a safety officer, who, 
on 15 October 2001, found that no danger existed in the 
complainant’s workplace. An evaluation from Health Canada, 
requested by the employer to determine the employee’s fitness to 
continue to work, found that the complainant was not fit to do so. 
The employer placed the complainant on sick leave on 
18 October 2001, and on leave without pay on 17 November 2001. 
On 30 April 2002, the complainant submitted his complaint under 
section 133 of the Code, alleging that the employer’s actions in this 
regard were retaliatory in nature and therefore contrary to section 
147 of the Code. 


E-3.2 The employer maintained that the complaint was untimely, 
as the complainant had missed the 90-day time limit specified in 
section 133. The complainant submitted that, as the complaint was 
of a continuing nature, it was timely. The parties agreed that the 
Board would issue a preliminary decision on the timeliness of the 
complaint. The Board found that for the employer to place the 
complainant on leave without pay because he had exercised his 
right to refuse to work under Part II of the Code, might constitute a 
violation of the Code. This would be a continuing violation and 
the 90-day time limit would affect only the remedy. The Board 
stated, however, that it could determine whether the employer’s 
actions were in fact contrary to section 147 of the Code only 
following the presentation of evidence. 


18 


E-3.3 In the alternative, the complainant submitted that the 
90-day time limit should start running only from 7 February 2002, 
the day he received a denial of his request for benefits from the 
Workplace Safety and Insurance Board. The Board concluded that 
it had not yet heard any evidence on this new issue, and, 
accordingly, said that it would continue the hearing at a later date. 
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ADJUDICATION DECISIONS OF 
INTEREST 


F-1.1. Following a complaint that an employee at a maximum 
security institution was using the e-mail account supplied by the 
employer to display offensive images, the employer conducted an 
investigation into employees’ use of its electronic network: Briar 
et al., 2003 PSSRB 3 (166-2-31092 to 31096). The employer’s 
authorized review of the e-mail account of the employee against 
whom the complaint had been lodged revealed numerous 
inappropriate images and suggested that other employees were 
involved. Accordingly, the employer authorized the expansion of 
the review to the e-mail accounts of these employees. The 
expanded investigation was linked to the first implicated 
employee. No random checks were conducted. 


F-1.2 |The review, which consisted of a snapshot of the relevant 
e-mail accounts as of a specific date, determined that a total of 
54 employees had sent messages containing inappropriate images. 
The employer imposed discipline, ranging from verbal warnings to 
dismissal, for conduct deemed to be unacceptable with respect to 
the use of the employer’s e-mail system. Financial penalties 
ranged from one day’s to eight days’ pay. The four grievors in this 
case incurred the loss of from five to seven days’ pay. 


F-1.3. The evidence established that the employer’s policy 
prohibiting the use of its electronic network to transmit and receive 
offensive material had been communicated to the employees well 
in advance of the incidents in question and on more than one 
occasion. In addition, a notice to that effect appeared on the 
computer screen whenever an employee logged on to the system. 
The adjudicator found that the gnevors had used the employer’s 
electronic network to engage in activity that was in violation of the 


21 


employer’s policy and that would tend to bring the employer into 
disrepute. They had used their e-mail accounts to send and receive 
material whose main focus was pornography, nudity and vulgarity. 
The adjudicator further stated that, even if the grievors had been 
unaware of the employer’s policy, common sense should have 
prevailed. They knew, or ought to have known, that the use of the 
employer’s system for sexually explicit material was inappropriate. 


F-1.4 The gnevors invoked section 8 of the Canadian Charter 
of Rights and Freedoms and argued that the employer’s action in 
accessing their e-mail accounts violated their nght to privacy. The 
adjudicator found that there was no reasonable expectation of 
privacy in e-mail communications, particularly in light of the 
employer’s policy against the use of the e-mail system for 
unacceptable purposes and a clear log-on warning that the system 
was monitored in accordance with this policy. Furthermore, such 
activity by the grievors was not socially acceptable and was at 
odds with their positions as correctional officers. Concluding that 
the penalties imposed upon the grievors were reasonable under the 
circumstances, the adjudicator denied the grievances. 


F-2.1. A correctional officer who worked at a medium-security 
institution grieved that his penological factor allowance had been 
reduced from the maximum amount although, he alleged, he was 
supervising maximum security inmates on an ongoing basis: Beal, 
2002 PSSRB 93 (166-2-29285). According to the employer, the 
grievor was receiving the correct amount as he had continual 
contact with medium security inmates and only limited contact 
with maximum security inmates. The evidence established that the 
institution was considered to be multi-level; of the 425 inmates in 
the institution, 15 were classified at the maximum security level. 
The grievor was responsible for a workshop within the institution 
where he supervised inmates, some of whom from time to time, 
were classified at the maximum security level. The adjudicator 
concluded that the grievor was entitled to a penological factor 
allowance at the continual maximum security level for the periods 
he had custody of inmates housed in maximum security units, 
regardless of where in the institution the work was performed. 
Thus, the grievance was allowed in part. 
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F-3.1 = In Tyrrell, 2003 PSSRB 11 (166-2-31386), the grievor’s 
substantive position was classified at the AS-03 group and level. 
On 31 July 2001, she accepted an acting assignment to the FI-01 
group and level. The collective agreement applicable to employees 
classified in the AS group had expired on 20 June 2000. The new 
collective agreement, signed on 19 November 2001, had salary 
increases retroactive to 21 June 2001. Since the grievor’s salary 
level in her acting position was dependent on her salary level in her 
substantive position, she sought the retroactive recalculation of her 
AS salary level on the date of her assignment to the acting 
position. 


F-3.2 Relying on the decision of the Federal Court of Appeal in 
Canada (Attorney General) v. Lajoie (1992), 149 N.R. 223, the 
employer refused to make this retroactive recalculation on the 
ground that this decision precluded such retroactive recalculation 
on an acting assignment. The adjudicator noted that the collective 
agreements applicable to the AS and FI groups incorporated by 
reference the Terms and Conditions of Employment Policy. This 
Policy required the recalculation of acting pay when there had been 
a retroactive salary revision to the employee’s substantive position; 
therefore, the adjudicator allowed the grievance. She pointed out 
that the relevant provisions of the Policy had not been a factor in 
the decision of the Federal Court of Appeal in Lajoie. The 
adjudicator reached a _ similar conclusion in Copeland, 
2003 PSSRB 19 (166-2-31338). 


F-4.1. The concept of sexual harassment was considered by the 
adjudicator in Bédirian, 2002 PSSRB 89 (166-2-30200). The 
grievor was a senior lawyer with managerial responsibilities. A 
junior female lawyer under his supervision complained that on two 
occasions he had made inappropriate comments of a sexual nature 
to her and to another junior female lawyer, thereby causing them 
great distress. Following an investigation, the employer had 
concluded that the grievor had engaged in the two acts of sexual 
harassment as alleged, contrary to the employer’s Harassment 
Policy. It had imposed a three-day suspension without pay upon 
the grievor and removed his managerial responsibilities. 


F-4.2 The adjudicator considered the employer’s Policy and the 
definition of sexual harassment established in the jurisprudence. 
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She found that the employer’s Policy did not provide for a high 
enough burden of proof to establish allegations of sexual 
harassment. In light of the stigma attached to such allegations, 
clear, cogent and compelling evidence is required to find a person 
guilty of such misconduct; a determination based on the mere 
balance of probabilities is not sufficient. 


F-4.3 In addition, the adjudicator found that sexual harassment 
in the workplace is generally seen as conduct that is blameworthy 
and can be verbal, physical or psychological. The conduct must be 
sexual in nature and produce an adverse effect on the work 
environment or on the victim’s employment. The conduct can 
include embarrassing sexual comments, sexual insinuations, sexist 
remarks, suggestions of sexual intimacy and propositions for 
sexual favours, caresses on parts of the body that indicate sexual 
desire, or sex discrimination. The person who is alleging the 
sexual behaviour must demonstrate that he or she had made it clear 
to the other person through words and actions that the latter’s 
conduct was unacceptable. The behaviour must be persistent and 
repetitive, except where a single act appears to be serious. 


F-4.4 Following a lengthy hearing, the adjudicator concluded 
on the evidence that the complaint against the grievor had arisen 
out of a misunderstanding and that he had not engaged in any acts 
of sexual harassment involving the complainant and the other 
lawyer. The adjudicator also found that, apart from one minor 
incident of inappropriate comments, for which reprimand would 
have been sufficient penalty, the grievor had been guilty of no 
wrongdoing. In light of the stigma the grievor had suffered 
because of the employer’s decision to discipline him for sexual 
harassment, the adjudicator determined there would be no 
additional penalty. Accordingly, she allowed his grievance against 
the three-day suspension imposed. She directed the employer to 
reinstate him in his managerial position and to remove from his 
personal file any reference to the discipline imposed. However, 
the adjudicator deemed it inappropriate for her to retain 
jurisdiction in relation to additional remedies sought by the 
grievor. Applications to the Federal Court of Canada under the 
Federal Court Act by both the grievor and the employer to have 
this decision set aside were pending at year’s end: Court files 
T-1987-02 and T-1994-02. 
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G 


TERMS OF REFERENCE TO 
CONCILIATION BOARDS, 
CONCILIATION COMMISSIONERS, 
ARBITRATORS AND ARBITRATION 
BOARDS 


PROCESS OF REFERRAL OF A DISPUTE TO 
CONCILIATION 


G-1.1 The Chairperson established two conciliation boards in the 
year under review. In one case, there was no jurisdictional 
objection to any of the proposals that the parties wished to refer to 
them. In a second file, jurisdictional objections were raised by 
each party. 


ISSUES WITHIN THE JURISDICTION OF THE 
CONCILIATION BOARD 


G-2.1 In National Automobile, Aerospace and General 
Workers Union of Canada, Local 2182 v. Treasury Board 
(190-2-328, 8 October 2002), the employer proposed that the 
conciliation board determine the duration of the agreement. 


G-2.2 The bargaining agent objected, arguing that, as the issue 
of duration had already been agreed to by the parties, it would be 
improper to allow the employer to seek to revisit the matter before 
the conciliation board. 


G-2.3 The employer argued that the matters of duration and 
rates of pay were inextricably bound. Since no agreement had 
been reached on the issue of rates of pay, it considered both 
matters to be still outstanding. 
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G-2.4 The Chairperson determined that the issue of duration 
would be included in the terms of reference, since there was no 
statutory provision precluding its referral and since there was 
clearly a difference of opinion between the parties as to whether an 
agreement had been reached on the issue. 


ISSUES NOT WITHIN THE JURISDICTION OF 
THE CONCILIATION BOARD 


G-3.1 In National Automobile, Aerospace and General 
Workers Union of Canada, Local 2182 vy. Treasury Board 
(190-2-328, 8 October 2002) the bargaining agent proposed that 
the conciliation board determine the issue of a proposal related to 
the pensionability of shift and weekend premiums. The Treasury 
Board objected to that proposal. 


G-3.2 The bargaining agent proposed that shift and weekend 
premiums be recognized by the Treasury Board as pensionable 
earnings within the meaning of the Public Service Superannuation 
Act. In the alternative, it proposed that shift and weekend 
premiums be eliminated from the collective agreement and that, in 
its place, a fixed amount be integrated into the pay tables 
applicable to the employees in the bargaining unit. 


G-3.3 The Treasury Board took the position that the 
bargaining agent’s proposal could not be embodied in a collective 
agreement since it conflicted with both the Public Service 
Superannuation Act (PSSA) and the Public Service Staff Relations 
Act (PSSRA). Section 3 of the Public Service Superannuation Act 
defines salary as the basic pay received by an employee for the 
performance of his or her regular duties exclusive of any amount 
received as allowances, special remuneration, payment for 
overtime, gratuity or other compensation unless that amount is 
deemed to be a part of basic pay pursuant to any regulation made 
under paragraph 42(1)(e). Since no regulation pursuant to 
paragraph 42(1)(e) of the PSSA had been enacted, shift and 
weekend premiums could not be recognized by the employer as 
pensionable earnings within the meaning of the Act. Also, the 
employer argued that paragraph 57(2)(a) of the PSSRA prohibited 
the inclusion in a collective agreement of any provision that would 
provide, directly or indirectly, for the alternation or elimination of 
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any existing term or condition of employment or the establishment 
of any term or condition of employment that would require or 
would have the effect of requiring the enactment or amendment of 
any legislation by Parliament. Since the bargaining agent’s 
proposal would require the amendment of the PSSA, it could not 
be embodied in any collective agreement. 


G-3.4 The bargaining agent denied that its proposal was 
contrary to subsection 57(2) of the PSSRA. It argued that it was 
not seeking an alteration to the provisions of the PSSA but only to 
how the employer applied the legislation. While subsection 57(2) 
specifically precludes provisions that require the enactment of or 
amendment to legislation, it does not prohibit provisions that 
require legislation to be applied or interpreted in a different 
manner. In the alternative, the bargaining agent argued that if the 
employer was unwilling to do so or if the courts interpreted the 
PSSA so as to exclude such payments from the definition of 
“basic pay’, the bargaining agent was prepared to abolish shift and 
weekend premiums from the collective agreement in favour of 
having a fixed amount rolled into new pay tables for the employees 
in question. 


G-3.5 The Chairperson was satisfied that the bargaining agent’s 
primary proposal was in fact contrary to subsection 57(2) of the 
PSSRA. However, he did agree to include the bargaining agent’s 
alternative proposal as it related to the issue of rates of pay, a 
matter which clearly fell within the jurisdiction of the conciliation 
board. 


PROCESS OF REFERRAL OF A DISPUTE TO 
ARBITRATION 


G-4.1 Although the Chairperson established two arbitration 
boards in the year under review, there were no jurisdictional 
objections to any of the proposals that the parties wished to refer to 
them. 
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COURT DECISIONS OF INTEREST 


H-1.1 In Fletcher et al. v. Solicitor General Canada-Correctional 
Service 2000 PSSRB 86 (165-2-209 to 216), individual 
correctional officers at Dorchester Penitentiary and Atlantic 
Institution in Renous found in November 1999 that they were 
working with only one other officer in their unit. The correctional 
officers filed a complaint against this “minimum staffing” and 
refused to work; however, the work refusal was technical only in 
that they all remained at their posts. The safety officers conducted 
their investigations under section 129 of Part II of the Canada 
Labour Code (the Code) over the next three days, by which time 
each unit was staffed by three officers. Thus, the safety officers 
reported an absence of danger at the time of the investigation. The 
employees referred the matter to the Board under subsection 
129(5) of Part II of the Code. The Board held that the safety 
officer must take into account whether danger exists both at the 
time of the employees’ refusal to work and at the time of the 
investigation. It found that a dangerous situation did exist within 
the meaning of the Code during minimum staffing. The employer 
sought judicial review of this decision of the adjudicator. 


H-1.2 In Fletcher v. Canada (Treasury Board) [2002] F.C.J. 
No. 1541, 2002 FCA 424, (2002) 299 N.R. 191, the Federal Court 
of Appeal held that the applicable standard of review was one of 
correctness. Part II of the Code contained no privative clause with 
respect to the review of Board decisions; the matter in issue was 
one of interpretation with respect to which the Board member had 
no special expertise. The Court agreed that the safety officer could 
in fact look at the situation as it existed at the time of the work 
refusal in order to determine whether a danger existed in the 
workplace. However, the safety officer or the Board could give 
directions only with respect to a danger that existed at the time of 
the investigation. The Court also held that the danger must be 
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immediate and not hypothetical or speculative; thus it rejected the 
bargaining agent’s argument that, although minimum staffing was 
no longer in effect, it was still on the employer’s books and 
therefore constituted a danger under the Code. The Court held that 
the work refusal mechanism is an emergency measure available to 
employees who face a condition that could reasonably be expected 
to cause injury or illness. It is not meant as a tool for obtaining a 
ruling from either the safety officer, the Board, or the Court, with 
respect to an employer policy. 


H-1.3 The Court allowed the application for judicial review, set 
aside that part of the decision rescinding the report of the safety 
officer, and referred the matter back to the Board for a new 
determination that the report of the safety officer should be 
confirmed. As mentioned in last year’s report, the responsibility 
for the determination of matters arising under section 129 of the 
Code was transferred to Human Resources Development Canada in 
September 2000. 


H-2.1 In P.S.A.C. v. T.B. 2001 PSSRB 81 (Board file 169-2-638), 
the bargaining agent claimed that, when wage rates are adjusted 
retroactively to counter the effects of past discnminatory practices, 
all benefits tied directly to an employee’s wage rate must also be 
adjusted retroactively in accordance with the terms of relevant 
collective agreements. The bargaining agent had referred pay 
equity complaints to the Canadian Human Rights Commission 
(CHRC) on behalf of members in several female-dominated 
occupational groups. The Commission investigated the complaints 
and eventually referred them to the Tribunal, which issued what is 
known as the Phase II decision, ordering wage adjustments for 
employees in the affected groups going back to 1985. 


H-2.2 Before the Tribunal, the bargaining agent had proposed that 
other benefits based on wages should also be recalculated. 
Examples of such benefits include education allowance, severance 
pay, foreign service directives and vacation leave. The Tribunal 
had stated that the pay-for-all-purposes principle would be 
determined during Phase III of the proceedings. However, before 
Phase III hearings could take place, the bargaining agent and the 
Treasury Board reached an agreement which, in November 1999, 
the Tribunal incorporated into its Consent Order which was filed in 
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Federal Court pursuant to section 57 of the Canadian Human 
Rights Act (CHRA). The bargaining agent subsequently filed the 
subject reference under section 99, contending that all benefits, 
perquisites and allowances in the collective agreements applicable 
to the groups in question and based on rates of pay ruled 
discriminatory must be adjusted to the extent of employees having 
been entitled to them during the retroactive period. The Board 
held that it would not be proper for it to attempt to correct the 
ambiguity it found in the Consent Order. Moreover, the language 
used in the Phase II decision did not make clear whether the 
Tribunal agreed that it must order the adjustment of all indirect 
benefits on an events basis, or that it would have so ordered had 
Phase III of the proceedings taken place. The Board found that the 
bargaining agent had not established the existence of an obligation 
for the purposes of section 99 of the PSSRA. The bargaining agent 
applied to the Federal Court of Appeal to have the decision 
overturned. 


H-2.3 The Court found that the terms of the agreement between 
the parties and the resulting Consent Order did not clearly give rise 
to the entitlement claimed by the bargaining agent. The agreement 
between the parties addressed certain salary-related benefits such 
as overtime, acting and promotion benefits but not those claimed in 
the present case. The Court held that the effect of the Consent 
Order was limited by the explicit terms of the agreement between 
the parties; what was not expressly articulated in the Consent 
Order was simply not contemplated by the Consent Order. The 
application for judicial review was dismissed: Public Service 
Alliance of Canada v. Canada (Treasury Board) [2002] F.C.J. No. 
1584, 2002 FCA 447. 


H-3.1 In another pay equity-related matter, Auclair et al. 
2001 PSSRB 30 (466-LP-285 to 323)’, the adjudicator was called 
upon to decide whether payment negotiated by the bargaining 
agent for its CR employees, referred to as Special Pay Adjustment 
(SPA), constituted a “future adjustment based on Equal Pay” as 
outlined in paragraph 4 of the Memorandum of Understanding 


” Note: a reference to this case is also included in the Board’s Seventeenth 
Annual Report under the Parliamentary and Staff Relations Act (PESRA). 
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(MOU) between the bargaining agent and the Library of 
Parliament. 


H-3.2 On 20 September 1990, the Library of Parliament and the 
bargaining agent had signed an MOU which formed part of the 
collective agreement. It stated, at paragraph 4, that the employer 
undertook to ensure that any future adjustments based on Equal 
Pay to be made by the Treasury Board for the CR and ST-OCE 
sub-group in the Public Service would likewise be paid to Library 
of Parliament employees. In December 1998, the bargaining agent 
and Treasury Board signed a Memorandum of Agreement 
providing for SPAs which were to be added to employees’ base 
rates of pay and which were subsequently used in the calculation 
of the pay equity wage gap. The Library of Parliament refused to 
make SPA payments to its employees; 39 employees grieved and 
pursued their grievance to adjudication. 


H-3.3 The adjudicator ruled that the bargaining agent had not 
discharged its onus of proving its claim; he found that no evidence 
had been led to support the claim that the SPA payments were 
based on equal pay. The bargaining agent filed an application for 
judicial review of the adjudicator’s decision on behalf of the 
applicants: Federal Court, Trial Division file T-683-01. Kelen J. 
found that the adjudicator’s decision was patently unreasonable; 
there had been both documentary and valid probative viva voce 
evidence before the adjudicator to establish a prima facie case that, 
on the balance of probabilities, the SPA agreement was based on 
an “equal pay adjustment” as contemplated in the MOU. This 
evidence had not been contradicted by the employer. 


H-3.4 The application for judicial review was allowed and the 
matter was referred back to the adjudicator with a direction that the 
grievances be allowed: Auclair v. Library of Parliament [2002] 
F.C.LJ. No. 1054, 2002 FCT 777, (2002) 43 Admin. L.R. (3d) 312, 
(2002) 222 F.T.R. 124. 
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I 


PROCEEDINGS BEFORE THE BOARD 
UNDER PART IT OF THE CANADA 
LABOUR CODE 


PROCEEDINGS UNDER SECTION 129 


I-1 Cases under section 129 of the Code arise when an 
employee has refused to work because of an alleged danger in the 
workplace and a safety officer has subsequently ruled that no 
danger exists. The employee may request this decision to be 
referred to the Board, which shall without delay inquire into the 
circumstances of and reasons for the decision and subsequently 
confirm it or give appropriate directions to the employer. 


[-2 The responsibility for the determination of matters arising 
under section 129 of the Code was transferred to Human Resources 
Development Canada in September 2000. In the year under 
review, however, the Board dealt with one case which had been 
heard in the previous fiscal year but for which no decision had 
been rendered. 


I-3 On 25 February 2000, two correctional officers located at 
the Kent Institution, a federal maximum prison, invoked their night 
of refusal to work under subsection 128(1) of the Code. On 
7 March 2000, a safety officer issued the report which was 
forwarded to the Board on 6 April 2000. The guards gave two 
reasons for refusing to escort an inmate. One was that they felt an 
immediate risk was posed by the inmate, as a result of his history; 
he had escaped on two occasions and had been on “suicide watch” 
for periods while incarcerated in the Kamloops Correctional 
Centre. The second reason was that the inmate was a large man 
with great physical strength. The adjudicator found no fault with 
the warden’s decision not to authorize the issuance of firearms, 
which could have resulted in greater danger. It seemed that the 
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warden and the bargaining agent had concentrated on the use of a 
firearm as the only solution for dealing with the challenge posed 
by escorting this prisoner. The evidence revealed that the 
handcuffs and the leg irons provided might have been inadequate. 
The adjudicator advised that the parties use the Joint Occupational 
Safety and Health Committee and possibly other brainstorming 
groups of interested and knowledgeable personnel to canvas the 
issue of the safest way of escorting such inmates. The decision of 
the safety officer was confirmed in Hovey v. Treasury Board 
(Solicitor General of Canada — Correctional Services) (Board file 
165-02-217). 


PROCEEDINGS UNDER SECTION 133 


I-4 | Under section 133 in Part II of the Code, the Board may be 
involved in cases where the employer is alleged to have taken 
action against an employee for acting within his or her nights under 
Part II of the Code. 


I-5 —_ During the year under review, the Board processed 16 such 
complaints. One, carried over from the previous year, proceeded 
to a full hearing and a decision is expected during the next fiscal 
year. One complaint was withdrawn prior to the hearing. Six 
cases are being held in abeyance while mediation discussions 
continue, and one case is scheduled for mediation in the next fiscal 
year. The remaining seven complaints are scheduled for hearing in 
the next fiscal year. 
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APPENDIX 


TABLES 


Bargaining Units and Bargaining Agents in the Public 
Service of Canada 


Bargaining Agents and Employees in Bargaining Units 


Managerial or Confidential Exclusions, by Bargaining Agent: 
Treasury Board as Employer 


Managerial or Confidential Exclusions, by Bargaining Agent: 
Separate Employers 


Bargaining Units 


Adjudication References, 1 Apnl 1998 — 31 March 2003 
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AOGA 
APSFA 
CATCA 
CAW 


CFPA 
CGAU 


CMCFA 
CMSG 

CUPE 

CUPTE 
FGDCA 
FGDTLC (East) 


FGDTLC 
(Esquimalt, B.C.) 
HSTU 
IBEW 
MFCW 
PAFSO 
PIPSC 
PSAC 
RCEA 
SGCT 
SSEA 


UCCO-SACC-CSN 


UFCW 


EMPLOYERS 
CCRA 

CFIA 

CIHR 

CSE 


CSIS 
MRC 
NCC 
NEB 
NFB 
NRC 
OSFI 
PCA 
SNPF 
SSHRC 
SSO 
TB 
OAG 
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ABBREVIATIONS USED IN TABLES 


BARGAINING AGENTS 


Aircraft Operations Group Association 

Association of Public Service Financial Administrators 

Canadian Air Traffic Control Association 

National Automobile, Aerospace, Transportation and General 
Workers Union of Canada, Local 2182 - CAW 

Canadian Federal Pilots Association 

Council of Graphic Arts Unions of the Public Service of 
Canada 

Canadian Military Colleges Faculty Association 

Canadian Merchant Service Guild 

Canadian Union of Public Employees 

Canadian Union of Professional and Technical Employees 

Federal Government Dockyard Chargehands Association 

Federal Government Dockyard Trades and Labour Council 
(East) 

Federal Government Dockyards Trades and Labour Council 

(Esquimalt, B.C.) 

Hospitality and Service Trade Union 

International Brotherhood of Electrical Workers 

Manitoba Food and Commercial Workers 

Professional Association of Foreign Service Officers 

Professional Institute of the Public Service of Canada 

Public Service Alliance of Canada 

Research Council Employees’ Association 

Syndicat général du cinéma et de la télévision 

Social Science Employees Association 

UNION OF CANADIAN CORRECTIONAL OFFICERS — 
SYNDICAT DES AGENTS CORRECTIONNELS DU 
CANADA — CSN 

United Food and Commercial Workers 


Canada Customs and Revenue Agency 

Canadian Food Inspection Agency 

Canadian Institutes of Health Research 

Communications Security Establishment, Department of 
National Defence 

Canadian Security Intelligence Service 

Medical Research Council 

National Capital Commission 

National Energy Board 

National Film Board 

National Research Council of Canada 

Office of the Superintendent of Financial Institutions 

Parks Canada Agency 

Staff of the Non-Public Funds, Canadian Forces 

Social Sciences and Humanities Research Council 

Statistics Survey Operations 

Treasury Board 

Office of the Auditor General of Canada 


MISCELLANEOUS 
CFB 
NDHQ 


Canadian Forces Base 
National Defence Headquarters 
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Bargaining Units and Bargaining Agents in the 
Public Service of Canada 
1 April 2002 — 31 March 2003 


Bargaining Unit Bargaining Agent 


(TREASURY BOARD AS EMPLOYER) 


Applied Science and Engineering Professional Institute of the Public 
Audit, Commerce and Purchasing Service of Canada 

Computer Systems 

Health Services 

Law 

Research 


Education and Library Science Public Service Alliance of Canada 
Program and Administrative Services 

Operational Services 

Technical Services 


Aircraft Operations Canadian Federal Pilots Association 


Correctional Services UNION OF CANADIAN 
CORRECTIONAL OFFICERS — 
SYNDICAT DES AGENTS 
CORRECTIONNELS DU 
CANADA — CSN 


Radio Operations National Automobile, Aerospace, 
Transportation and General Workers 
Union of Canada, Local 2182 - CAW 


Translation Canadian Union of Professional 
and Technical Employees 
Foreign Service Professional Association of Foreign 


Service Officers 


Financial Management Association of Public Service 
Financial Administrator 

Air Traffic Control Canadian Air Traffic Control 
Association 
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Bargaining Unit 


Electronics 


Ships’ Officers 

Non-Supervisory Printing Services 

Ship Repair Chargehands and 
Production Supervisors-East 


Ship Repair-East 


Ship Repair-West 


Economics and Social 
Science Services 


University Teaching 


Bargaining Agent 


International Brotherhood of 
Electrical Workers, Local 2228 


Canadian Merchant Service Guild 


Council of Graphic Arts Unions of 
the Public Service of Canada 


Federal Government Dockyard 
Chargehands Association 


Federal Government Dockyard 
Trades and Labour Council (East) 


Federal Government Dockyards 
Trades and Labour Council 
(Esquimalt, B.C.) 


Social Science Employees 
Association 


Canadian Military Colleges Faculty 
Association 


(NATIONAL CAPITAL COMMISSION AS EMPLOYER) 


All employees of the Employer 


Public Service Alliance of Canada 


(NATIONAL ENERGY BOARD AS EMPLOYER) 


All employees of the Employer 
other than those in the 
Professional Bargaining Unit 


Professional Bargaining Unit 


Public Service Alliance of Canada 


Professional Institute of the Public 
Service of Canada 


(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service 
Category 
Scientific and Professional Category 


Administrative Support Category 
Operational Category 


Technical Category 
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Professional Institute of the Public 
Service of Canada 


Canadian Union of Public 
Employees, Local 2656 


Syndicat général du cinéma et de 
la télévision 


Bargaining Unit Bargaining Agent 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 


Research Officers and Research Council 
Officers 


Translation 

Administrative Services Research Council Employees’ 
Administrative Support Category Association 

Computer Systems Administration 

Operational Category 

- Supervisory 

- Non-Supervisory 

Purchasing and Supply 

Technical Category 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 


(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Bands 1 through 6 of the Legislative Public Service Alliance of Canada 
Audit Category, Audit Services Group 
who perform clerical, administrative, 
technical and professional duties in 
support of legislative auditing, except 
for those employees who are 
classified in information technology 
positions 


Legislative Audit Category, Audit 
Professional Group 


(SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL AS EMPLOYER) 


Administrative and Foreign Service Public Service Alliance of Canada 
Category 
- Administrative Services 
- Computer Systems Administration 
- Financial Services 
- Information Services 
- Programme Administration 
and 
all employees referred to as 


4] 


Bargaining Unit Bargaining Agent 


Grants Program Officer 
Administrative Support Category 
- Clerical and Regulatory 
- Data Processing 
- Secretarial, Stenographic and Typing 


(STAFF OF THE NON-PUBLIC FUNDS, 
CANADIAN FORCES, AS EMPLOYER) 


Administrative Support Category and Public Service Alliance of Canada 
Operational Category 

- CFB Bagotville 

Administrative Support Category 

- CFB Gagetown 

Administrative Support Category and 
Operational Category 

- CFB Goose Bay 

Operational Category 

- CFB Kingston 

Operational Category 

- CFB Montreal 

Admunistrative Support Category 

- CFB Ottawa 

Administrative Support Category and 
Operational Category 

- NDHQ Ottawa 

Administrative Support Category and 
Operational Category 

- CFB Petawawa 

Administrative Support Category 

- CFB Trenton 

Administrative Support Category and 
Operational Category 

- CFB Valcartier 


Operational Category Manitoba Food and Commercial 
- CFB Shilo Workers, Local 832 


Operational Category United Food and Commercial 

- CFB Gagetown Workers Union, Local No. 864 
Operational Category 

- CFB Greenwood 

Operational Category 

- CFB Halifax 


Operational Category United Food and Commercial 
- CFB Borden Workers Union, Local No. 175 
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Bargaining Unit Bargaining Agent 


Operational Category 

- CFB North Bay 

Operational Category 

- CFB Ottawa 

Operational Category 

- CFB Trenton 

Operational Category United Food and Commercial 

- CFB Edmonton Workers, Local 401 

Operational Category United Food and Commercial 

- CFB Moose Jaw Workers, Local 1400 

Operational Category United Food and Commercial 

- CFB Comox Workers Union, Local 1518 

Operational Category 

- CFB Esquimalt 

All employees of Canex employed United Food and Commercial 
at the CFB 17" Wing Westwin, Winnipeg Workers Union, Local No. 832 

All employees in the cafeteria Hospitality and Service Trade 

- NDHQ - Ottawa Union, Local 261 


(CANADIAN INSTITUTES OF HEALTH RESEARCH AS EMPLOYER) 
Administrative Support Category Public Service Alliance of Canada 
(CANADIAN SECURITY INTELLIGENCE SERVICE AS EMPLOYER) 


Administrative Support Category Public Service Alliance of Canada 
- Clerical and Regulatory 

- Communications 

- Office Equipment 

- Secretarial, Stenographic and Typing 


(OFFICE OF THE SUPERINTENDENT OF 
FINANCIAL INSTITUTIONS AS EMPLOYER) 


All employees of the Employer who are Professional Institute of the Public 
not in another bargaining unit Service of Canada 
All employees of the Employer primarily Public Service Alliance of Canada 


engaged in secretarial functions, clerical 
functions and/or other administrative support 
functions involving the routine application 
of rules and regulations 
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Bargaining Unit Bargaining Agent 


(STATISTICS SURVEY OPERATIONS AS EMPLOYER) 


All employees of the Employer engaged Public Service Alliance of Canada 
in the carrying out of survey activities 
primarily in the Statistics Canada 
Regional Offices. 


All employees of the Employer engaged 
in the carrying out of survey activities 
primarily outside Statistics Canada 
Offices. 


(CANADIAN FOOD INSPECTION AGENCY AS EMPLOYER) 


Agriculture, Biological Sciences, Professional Institute of the 
Chemistry, Commerce, Engineering Public Service of Canada 
and Land Survey, Purchasing and Supply, 

Scientific Research, and Economics, 
Sociology and Statistics 


Informatics 
Veterinary Medicine 


All employees other than those Public Service Alliance of Canada 
named above 


(PARKS CANADA AGENCY AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 


(CANADA CUSTOMS AND REVENUE AGENCY AS EMPLOYER) 


Audit, Financial and Scientific Professional Institute of the 
Public Service of Canada 
Program Delivery and Administrative Public Service Alliance of Canada 
Services 
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Bargaining Agents and Employees in Bargaining Units 
1 April 2002 — 31 March 2003 


Certified 
Bargaining Agent 


Public Service Alliance of Canada 


Professional Institute of the Public Service of 
Canada 


Social Science Employees Association 


UNION OF CANADIAN CORRECTIONAL 
OFFICERS — SYNDICAT DES AGENTS 
CORRECTIONNELS DU CANADA-— CSN 


Association of Public Service Financial 
Administrators 


Research Council Employees’ Association 


International Brotherhood of Electrical Workers, 
Local 2228 


Professional Association of Foreign Service 
Officers 


Canadian Union of Professional and Technical 
Employees 


Canadian Merchant Service Guild 


Federal Government Dockyard Trades and Labour 


Council (East) 


Federal Government Dockyards Trades and 
Labour Council (Esquimalt, B.C.) 


Canadian Federal Pilots Association 


United Food and Commercial Workers Union, 
Local No. 175 


United Food and Commercial Workers Union, 
Local No. 864 


Approximate Number 
of Employees in 
Bargaining Units 


141,453 


41,074 


8,116 


5,612 


PRE FAS, 
yA, Ss! 


1,110 


1,077 


1,014 
950 


643 


615 
459 


404 


347 


Number of 


Bargaining 
Units 


32 
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Certified 
Bargaining Agent 


National Automobile, Aerospace, Transportation 
and General Workers Union of Canada — Local 
2182 CAW 


United Food and Commercial Workers Union, 
Local 1518 


Canadian Military Colleges Faculty Association 
United Food and Commercial Workers, Local 401 
Syndicat général du cinéma et de la télévision 
Canadian Union of Public Employees, Local 2656 


United Food and Commercial Workers Union, 
Local No. 832 


Manitoba Food and Commercial Workers, Local 
832 


Federal Government Dockyard Chargehands 
Association (East) 


Council of Graphic Arts Union of the Public 
Service of Canada 


Hospitality and Service Trade Union, Local 261 


United Food and Commercial Workers, Local 
1400 


Canadian Air Traffic Control Association 


TOTAL 
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Approximate Number 
of Employees in 
Bargaining Units 


a1 


169 
151 
135 
127 
121 


106 


102 


209,240 


Number of 
Bargaining 
Units 


89 


Managerial or Confidential Exclusions, 
by Bargaining Agent 
Treasury Board as Employer 
1 April 2002 — 31 March 2003 


Approximate 
Bargaining Agent Number of Number of | Number of 
Bargaining Employees Positions % 
Units in Units Excluded Total Excluded 

PIPSC 6 27,831 3,500 Sial ie 
PSAC 88,377 4,508 92,885 4.85 
PAFSO l 1,077 46 L123 4.10 
CATCA 10 3 13 23.08 
IBEW, Local 2228 | 1,110 32 1,142 2.8 
CMSG l 950 49 999 4.9 
CGAU l 36 0 36 0.00 
FGDCA 1 62 0 62 0.00 
FGDTLC (E) 643 0 643 0.00 
FGDTLC (Esq.) 1 615 0 615 0.00 
SSEA l 8,116 442 8,558 5.16 
CUPTE l 1,014 38 1,052 3.61 
CAW, J 327 20 347 5.76 
Local 2182 

CFPA l 459 56 515 10.87 
APSFA l 2,129 256 2,985 8.58 
CMCFA l 151 2 153 1.31 
UCCO-SACC-CSN l 5,612 515 6,127 8.41 
TOTAL 25 139,119 9,467 148,586 6.37 
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Managerial or Confidential Exclusions, 
by Bargaining Agent 


Separate Employers 


1 April 2002 — 31 March 2003 


Approximate Number of 


Number of |= Number of 
Bargaining Agent Bargaining Employees in 
Units Units 
NATIONAL FILM BOARD 
PIPSC it 124 
SGCT ] 127 
CUPE, Local 2656 2 121 
TOTAL 5 Sie 
NATIONAL RESEARCH COUNCIL 
PIPSC 4 1,603 
RCEA a 2jen0 
TOTAL 1] 3,838 
‘OFFICE OF THE AUDITOR GENERAL 
PSAC 2 334 
TOTAL 2 334 
SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL 
PSAC Za 160 
TOTAL Z 160 
?STAFF OF THE NON-PUBLIC FUNDS, 
CANADIAN FORCES 
PSAC - CFB Bagotville 2 34 
UFCWU, Local No. 175 
- CFB Borden 1 210 
UFCWU, Local No. 1518 
- CFB Comox ] 74 
UFCW, Local No. 401 
- CFB Edmonton ] 135 
UFCWU, Local No. 1518 
- CFB Esquimalt ] 95 
PSAC - CFB Gagetown l 15 


Positions 
Excluded 


—_ 


Total 


143 
135 
141 
419 


1,616 
2,285 
3,901 


342 
342 


165 
165 


34 


211 


74 


135 


96 
16 


% 
Excluded 


13.29 

5.93 
14.18 
Lipze 


0.80 
ine 
1.61 


2.34 
2.34 


3.03 


3.03 


0.00 


0.47 


0.00 


0.00 


1.04 
6.25 


' Information was not provided by the OAGC. The figures shown reflect 2000/01 information. 
* Information was not provided by the SNPF. The figures shown reflect 1999/2000 information. 
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Bargaining Agent 


UFCWU, Local No. 864 


- CFB Gagetown 
PSAC - CFB Goose Bay 
UFCWU, Local No. 864 

- CFB Greenwood 
UFCWU, Local No. 864 

- CFB Halifax 
PSAC - CFB Kingston 
PSAC - CFB Montreal 
UFCW, Local 1400 

- CFB Moose Jaw 
UFCWU, Local No. 175 

- CFB North Bay 
PSAC - CFB Ottawa 
UFCWU, Local No. 175 

- CFB Ottawa 
HSTU, Local 261 

- NDHQ Ottawa 
PSAC - NDHQ Ottawa 
PSAC - CFB Petawawa 
MFCW, Local 832 

- CFB Shilo 
PSAC - CFB Trenton 
UFCWU, Local No. 175 

- CFB Trenton 
PSAC - CFB Valcartier 
UFCWU, Local No. 832 

- CFB 17° Wing 

Westwin, Winnipeg 

TOTAL 


Number of 
Bargaining 
Units 


29 


CANADIAN INSTITUTES OF HEALTH 


RESEARCH 
PSAC 


TOTAL 


OFFICE OF THE SUPERINTENDENT 


OF FINANCIAL INSTITUTIONS 


PIPSC 
PSAC 
TOTAL 


STATISTICS SURVEY OPERATIONS 


PSAC 
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Approximate Number of 
Number of _ Positions 
Employees in Excluded 
Units 


42 
57 0 
95 1 
210 3 
188 

86 0 
27 1 
38 0 
7 0 
85 0 
29 0 
71 1 
164 I 
102 
17 
71 
185 2 
106 1 

2,144 14 
26 0 
26 0 
339 22 
27 3 
366 25 

2,280 0 


Total 


43 
57 


96 


213 
188 


102 


187 


107 


2,158 


26 
26 


2,280 


% 
Excluded 


ye © 
0.00 


1.04 


1.41 


0.00 


0.00 


site 


0.00 
0.00 


0.00 
0.00 
139 


0.61 


0.00 
0.00 


0.00 
1.07 


0.93 


0.65 


0.00 
0.00 


0.00 


Approximate Number of 


Numberof Numberof Positions 
Bargaining Agent Bargaining Employeesin Excluded 
Units Units 
TOTAL 2 2,280 0 
NATIONAL ENERGY BOARD 
PSAC 1 102 29 
PIPSC 1 147 9 
TOTAL 2 249 38 
NATIONAL CAPITAL COMMISSION 
PSAC 1 379 86 
TOTAL l 379 86 
CANADIAN FOOD INSPECTION AGENCY 
PIPSC 3 1,510 73 
PSAC 1 3,686 79 
TOTAL 4 5,196 132 
CANADA CUSTOMS AND REVENUE AGENCY 
PSAC 1 39,165 1,264 
PIPSC 1 9,520 240 
TOTAL 2 48,685 1,504 
PARKS CANADA AGENCY 
PSAC 1 5,072 141 
TOTAL l 5,072 141 
COMMUNICATIONS SECURITY ESTABLISHMENT 
PSAC 1 1,150 65 
TOTAL 1 1,150 65 
CANADIAN SECURITY INTELLIGENCE SERVICE 
PSAC 1 205 0 
TOTAL 1 205 0 
TOTAL 66 70,456 2,148 


Total 
2,280 


131 
156 
287 


465 
465 


1,583 
3,765 
5,438 


40,429 
9,760 
50,189 


3213 
aks 


Het Es 
1,215 


205 
205 


72,604 


% 
Excluded 


0.00 


22.14 
m ey | 
13.24 


18.49 
18.49 


4.61 
2.10 
2.84 


3.13 
2.46 
3.00 


2.70 
2.70 


bP 
5.35 


0.00 
0.00 


2.96 
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Bargaining Units 
1 April 2002 — 31 March 2003 





Estimated 
Number of Bargaining 
Bargaining Unit Employees Totals Agent 
Treasury Board as employer 
Air Traffic Control 10 CATCA 
Aircraft Operations 459 CFPA 
Applied Science and Engineering 7,611 PIPSC 
Audit, Commerce and Purchasing a,h01 PIPSC 
Computer Systems 10,559 PIPSC 
Correctional Services 5,612 UCCO-SACC- 
CSN 
Economics and Social Science Services 8,116 SSEA 
Education and Library Science 1,085 PSAC 
Electronics 1,110 IBEW, 
Local 2228 
Financial Management 229 APSFA 
Foreign Service 1,077 PAFSO 
Health Services 1,691 PIPSC 
Law 94 PIPSC 
Non-Supervisory Printing Services 36 CGAU 
Operational Services 10,634 PSAC 
Program and Administrative Services 66,759 PSAC 
Radio Operations 327 CAW, Local 
2182 
Research 2,699 PIPSC 
Ship Repair Chargehands and 
Production Supervisors-East 62 FGDCA 
FGDTLC 
Ship Repair-East 643 (East) 
FGDTLC 
Ship Repair- West 615 (Esq. B.C.) 
Ships’ Officers 950 CMSG 
Technical Services 9,899 PSAC 
Translation 1,014 CUPTE 
University Teaching 151 CMCFA 


139,119 
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Estimated 


Number of Bargaining 
Bargaining Unit Employees Totals Agent 
National Capital Commission as employer 
All employees of the Employer 379 PSAC 
379 
National Energy Board as employer 
Professional bargaining unit 147 PIPSC 
All employees of the Employer other than those 
in the professional bargaining unit 102 PSAC 
249 
National Film Board as employer 
Administrative & Foreign Service Category 117 PIPSC 
CUPE, 
Administrative Support Category 113 Local 2656 
CUPE, 
Operational Category 8 Local 2656 
Scientific and Professional Category a PIPSC 
Technical Category L2/ SGCT 
ny 
National Research Council as employer 
Administrative Services 166 RCEA 
Administrative Support 3 RCEA 
Computer Systems Administration 278 RCEA 
Information Services 108 PIPSC 
Library Science 71 PIPSC 
Operational Category 
- Supervisory 6 RCEA 
- Non-Supervisory 104 RCEA 
Purchasing and Supply Group 26 RCEA 
Research Officers & Research 
Council Officers 1,420 PIPSC 
Technical Category ja RCEA 
Translation 4 PIPSC 
3,838 
Communications Security Establishment as 
Employer 
All employees of the Employer 1,150 PSAC 
1,150 
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Bargaining Unit 


' Office of the Auditor General of Canada 
as employer 


Audit Services Group 


Audit Professional Group 


Social Sciences and Humanities Research 
Council as employer 
Administrative and Foreign Service Category 


Administrative Support Category 


"Staff of the Non-Public Funds, Canadian 
Forces as employer 

Administrative Support Category and 
Operational Category 

- CFB Bagotville 

Operational Category 

- CFB Petawawa 

Operational Category 

- CFB Valcartier 

Operational Category 

- CFB Borden 

Operational Category 

- CFB Comox 

Operational Category 

- CFB Edmonton 

Operational Category 

- CFB Esquimalt 

Administrative Support Category 

- CFB Gagetown 

Operational Category 

- CFB Gagetown 

Administrative Support Category and 
Operational Category 

- CFB Goose Bay 

Operational Category 

- CFB Greenwood 

Operational Category 

- CFB Halifax 


Estimated 
Number of 
Employees 


141 


193 


110 
50 


42 


57 
95 


201 


Bargaining 


Totals Agent 


PSAC 


PSAC 
334 


PSAC 
PSAC 
160 


PSAC 


UFCWU, Local 
No. 175 
UFCWU, 

Local 1518 
UFCW, 
Local 401 
UFCWU, 
Local 1518 


PSAC 
UFCWU, Local 
No. 864 


PSAC 
UFCWU, 
Local No. 864 
UFCWU, 
Local No. 864 


' Information was not provided by the OAGC. The figures reflect 2000/2001 information. 
* Information was not provided by the SNPF. The figures shown reflect 1999/2000 information. 
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Estimated 


engaged in secretarial functions, clerical 
functions and/or other administrative support 
functions involving the routine application of 
rules and regulations 
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Number of Bargaining 

Bargaining Unit Employees Totals Agent 
Operational Category 
- CFB Kingston 188 PSAC 
Operational Category 
- CFB Montreal 86 PSAC 
Operational Category UFCWU, 
- CFB Moose Jaw 27 Local 1400 
Operational Category UFCWU, Local 
- CFB North Bay 38 No. 175 
Administrative Support Category and 

Operational Category 
- NDHQ Ottawa 71 PSAC 
Administrative Support Category 
- CFB Ottawa i; PSAC 
Operational Category UFCWU, Local 
- CFB Ottawa 85 No. 175 
Operational Category MFCW, Local 
- CFB Shilo 102 832 
Administrative Support Category 
- CFB Trenton 17 PSAC 
Operational Category UFCWU, Local 
- CFB Trenton 71 No. 175 
All employees of Canex employed at the UFCWU, Local 

CFB 17th Wing Westwin, Winnipeg 106 832 
All employees in the cafeteria HSTU, 
- NDHQ Ottawa 29 Local 261 

2,134 

Canadian Institutes of Health Research as 

employer 
Administrative Support Category 29 PSAC 

a 
Canadian Security Intelligence Service as 
employer 
All employees of the Employer in the 213 PSAC 
Administrative Support Category 
213 

Office of the Superintendent of Financial 

Institutions as employer 
All employees of the Employer who are not in 339 PIPSC 
another bargaining unit 
All employees of the Employer primarily 27 PSAC 


Bargaining Unit 


Statistics Survey Operations as employer 


All employees of the Employer engaged in the 
carrying out of survey activities primarily in the 
Statistics Canada Regional Offices 


All employees of the Employer engaged in the 
carrying out of survey activities primarily 
outside of Statistics Canada offices 


Canadian Food Inspection Agency as 
employer 


Veterinary Medicine 


Agriculture, Biological Sciences, Chemistry, 
Commerce, Engineering and Land Survey, 
Purchasing and Supply, Scientific Research, 
Economics, Sociology and Statistics 


Informatics 


All employees other than those named above 


Parks Canada Agency as employer 
All employees of the Employer 


Canada Customs and Revenue Agency as 
employer 


Audit, Financial and Scientific 


Program Delivery and Administrative Services 


Total 


Estimated 
Number of 
Employees 


1,133 


1,427 


507 


885 
118 
3,686 


5,072 


9,520 
39,165 


Totals 


366 


2,560 


5,196 


5,072 


48,685 


209,856 


Bargaining 
Agent 


PSAC 


PSAC 


PIPSC 


PIPSC 
PIPSC 
PSAC 


PSAC 


PIPSC 
PSAC 
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2002-2003 


2001-2002 


2000-2001 


1999-2000 


1998-1999 


Adjudication References, 
1 April 1998 — 31 March 2003 


Interpretations Discipline and Party & 
para. Termination Party 
92(1)(a) para. 92(1)(b)(c) sec. 99 
639 205 12 
579 166 14 
664 188 11 
489 198 11 
336 155 8 


Cumulative Totals, 1 April 1967 — 31 March 2003 


20,943 11,129 661 





Total 


856 


159 
863 
698 


499 


32,152 
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The Honourable Liza Frulla, P.C., M.P. 

Minister of Canadian Heritage and 
Minister Responsible for Status of Women 

House of Commons 

OTTAWA 


Dear Madam Minister, 


It is my pleasure to transmit to you, pursuant to section 114 
of the Public Service Staff Relations Act, the Thirty-seventh Annual 
Report of the Public Service Staff Relations Board, covering the 
period from 1 April 2003 to 31 March 2004, for submission to 
Parliament. 


Yours sincerely, 


Yvon Tarte 
Chairperson 
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INTRODUCTION 


THE YEAR IN BRIEF 


A-1 The Board processed 2,119 cases during the year under 
review. Proceedings before the Board include applications for 
certification, revocation of certification, complaints of unfair 
labour practices, the identification of positions whose duties are of 
a managerial or confidential nature, the designation of positions 
whose duties are required to be performed in the interest of the 
safety or the security of the public, and complaints under Part II of 
the Canada Labour Code. By far the heaviest volume of cases 
consists of grievances referred to adjudication concerning the 
interpretation or application of provisions of collective agreements 
or major disciplinary action and termination of employment. The 
Board also provides mediation and conciliation services when 
requested to do so by parties unable to resolve their disputes. 
Many such cases are settled without resorting to formal 
proceedings before the Board. 


A-2 S. Matteau was appointed to the Board as Deputy 
Chairperson and M.-M. Galipeau retired from that position in June 
2004. J.-P. Tessier was re-appointed to the Board as a full-time 
member. Part-time Board member F. Chad Smith was reappointed. 
S. Kelleher resigned as a part-time Board member in July 2003, 
when he was appointed as a Justice of the Supreme Court of 
British Columbia, and A.E. Bertrand’s term as part-time Board 
member ended in February 2004. M.E. Cummings, P.E. Love, and 
J.J. Steeves were appointed as part-time Board members. 


ORGANIZATION AND FUNCTIONS OF THE 
BOARD 


A-3 The Public Service Staff Relations Board (the Board) is a 
quasi-judicial statutory tribunal responsible for the administration 
of the systems of collective bargaining and grievance adjudication 
established under the Public Service Staff Relations Act (the Act) 
and the Parliamentary Employment and Staff Relations Act 
(PESRA). The Board is also responsible for the administration of 
the Yukon Public Service Staff Relations Act and the Yukon 
Education Staff Relations Act. In addition, it is responsible for the 
administration of certain provisions of Part II of the Canada 
Labour Code. The combined functions of the Chairperson and the 
Board in specific areas under the Act are analogous to those 
performed by Ministers of Labour in private-sector jurisdictions. 
Pursuant to the Act, the Board consists of a Chairperson, 
Vice-Chairperson, no fewer than three Deputy Chairpersons and 
such other full-time members and part-ttme members as the 
Governor in Council considers necessary. The Board reports to 
Parliament through a designated minister who until 11 December 
2003 was the President of the Privy Council and since 12 
December 2003 has been the Minister of Heritage. (It should be 
noted that the Board reports to Parliament separately with respect 
to proceedings under the PESRA.) 


A-4 The Board provides premises and administrative support 
services to the National Joint Council, which is composed of 
representatives of the employers and bargaining agents. The 
Council serves as a consultation forum and a mechanism for the 
negotiation of terms and conditions of employment that do not lend 
themselves to unit-by-unit bargaining. 


A-5 The process of mediation has been incorporated as a 
permanent step in the Board’s adjudication and determination 
processes. Mediation is well accepted by the parties because of its 
“win-win” approach, as opposed to the more confrontational 
approach associated with formal adjudication. 
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PROCEEDING WITHIN THE BOARD’S 
JURISDICTION OTHER THAN 
ADJUDICATION AND ARBITRATION 


APPLICATIONS UNDER SECTION 21 OF THE 
ACT 


B-1 Section 21 of the Act enables the Board to exercise the 
powers conferred on it by the Act or incidental to the attainment of 
the objectives of the Act. Those powers include the making of 
compliance orders. 


B-2 During the year under review, the Board received two 
applications for such orders; six were carried over from the 
previous year. Seven applications are scheduled for hearing in the 
next fiscal year and one is being held for mediation at the request 
of the parties. 


APPLICATIONS FOR EXTENSION OF TIME 


B-3 The Board may, on application by a party, extend the time 
prescribed by the regulations to refer a grievance to adjudication 
and/or extend the time prescribed for presenting a grievance at a 
level in the gnevance procedure. Eleven new applications for 
extension of time were received and four were carried over from 
the previous year. Of the total, five are tentatively settled or 
withdrawn, two are being held in abeyance pending a section 41 
direction from the Canadian Human Rights Commission, and two 
are being held pending mediation. The six remaining applications 
are scheduled to be heard during the next fiscal year. 


COMPLAINTS UNDER SECTION 23 OF THE ACT 


B-4 Section 23 of the Act requires the Board to inquire into 
complaints of “unfair labour practices” as set out in sections 8, 9 
and 10 of the Act, or of failure by the employer to give effect to 
decisions of adjudicators or a provision of an arbitral award. 
Effective 1 June 1993, as a result of amendments to the Act, this 
section was broadened to require the Board to inquire into 
complaints about the duty of fair representation. The Board is also 
empowered to order remedial action. 


B-5 During the year under review, the Board received 52 
complaints under section 23. Of these, 10 concerned duty of fair 
representation, 15 alleged discrimination against members, eight 
alleged employer interference, two alleged discrimination against 
employees, one alleged failure to implement a grievance decision 
and 15 concerned compliance with regulations. There was one 
other. Of the total, eight were dismissed for want of jurisdiction, 
while 15 are held pending mediation planned for the next fiscal 
year and two pending board adjudication. Two were heard and a 
decision is expected next year, when two other cases are also 
expected to be settled. Nineteen are scheduled for hearing in the 
next fiscal year. Two complaints were withdrawn pending 
confirmation, one was settled and one was completed. 


B-6 There were also 23 complaints carried over from the past 
year. Of these, six were settled, four were dismissed after hearing, 
and four were withdrawn. Two were heard and a decision is 
expected in the next fiscal year. A partial decision was issued in 
one case, for which a settlement is expected next year. One case is 
held pending a decision from other courts. The remaining five 
cases are scheduled for hearing in the next fiscal year. 


APPLICATIONS FOR REVIEW OF BOARD 
DECISIONS 


B-7 Pursuant to section 27 of the Act, the Board may, upon 
application, review, rescind, alter or vary any of its decisions or 
orders. The Board dealt with three such applications, of which two 
were carried over from the previous year. All three applications 
expect a decision during the next fiscal year. 


APPLICATIONS FOR CERTIFICATION 


B-8 Under section 28 of the Act, an employee organization may 
submit an application to be certified as bargaining agent for a 
bargaining unit. The Board received two such applications during 
the year under review. One application was decided (SSEA, Board 
file 142-02-359). The other expects a decision during the next 
fiscal year. 


DETERMINATION OF MEMBERSHIP IN 
BARGAINING UNIT 


B-9 Under section 34 of the Act, the Board may determine 
whether any employee or class of employees is or is not included 
in a bargaining unit. The Board dealt with four such applications 
during the year, of which three were carried over from the previous 
year. One application was granted (PIPSC, Board file 147-02-118) 
and two are expected to be withdrawn. The remaining application, 
having been postponed at the request of the parties, is scheduled to 
be heard during the next fiscal year. 


REVOCATION OF CERTIFICATION 


B-10 The Board processed one application for revocation of 
certification, which is on hold until the next fiscal year (Danyluk 
and others, Board file 150-18-00053). A case held over from the 
previous year was terminated without a hearing (PSAC and CFIA, 
Board file 150-32-52). 


SUCCESSOR RIGHTS 


B-11 Section 48.1 requires the Board to inquire into and 
determine issues resulting from the transfer of an employer from 
Part I to Part II of Schedule I. One such issue can be an application 
for certification by an employee organization during a specified 
time period. As well, an employer or bargaining agent may apply 
to the Board to determine which employee organization shall be 
the bargaining agent of a newly constituted bargaining unit. The 
Board is also empowered to determine whether the collective 
agreement or arbitral award in force at the time of transfer shall 


remain in force and, if so, determine its expiry date. One 
application was received and granted during the year under review 
(SSEA and CUPTE, Board file 140-2-23). In this joint application, 
the Social Science Employees Association and the Canadian Union 
of Professional and Technical Employees applied to have the 
Canadian Association of Professional Employees (CAPE) certified 
as the successor bargaining agent for their combined membership. 


SAFETY OR SECURITY DESIGNATIONS UNDER 
SECTION 78 OF THE ACT 


B-12 “Designated positions” are positions whose duties are 
deemed to be essential to the safety or security of the public and 
whose incumbents are therefore prohibited from participating in a 
strike. The Act provides that no conciliation board may be 
established, and hence no lawful strike may take place, until the 
parties have agreed, or the Board has decided, which positions in 
the bargaining unit are to be designated. Any positions on which 
the parties disagree must be referred to a designation review panel, 
appointed in the same manner as a conciliation board, which will 
make non-binding recommendations on whether the positions have 
safety or security duties. Where, after considering these 
recommendations, the parties continue to disagree, the Board 
makes the final determination. 


B-13 During the year under review, the Board received eight 
referrals involving safety or security designations. In one case, the 
parties reached an agreement on the positions. In five cases, 
settlements are anticipated in the next fiscal year. Two cases are 
being held pending discussion by the parties. 


ADJUDICATION PROCEEDINGS 


C-1 Part IV of the Public Service Staff Relations Act provides a 
grievance procedure covering a broad range of matters and a 
system for the determination of “rights disputes”. These are 
grievances arising from the application or interpretation of a 
collective agreement or an arbitral award or from the imposition of 
major disciplinary action and termination of employment. The Act 
uses the word “adjudication” to refer to the final determination of 
rights disputes, though most jurisdictions refer to this process as 
“arbitration”. That term is used in the Act for the binding 
determination of “interest disputes”, which are disputes arising in 
the negotiation of collective agreements. A total of 1,910 
grievances under section 92 were referred in the year under review, 
in addition to 1,181 carried over from the previous year. 


C-2 Section 91 of the Act provides a nght, subject to certain 
conditions, to carry a grievance from the first to the final level 
within a department or agency to which the Act applies. The 
grievance procedure is set out under the P.S.S.R.B. Regulations 
and Rules of Procedure, 1993 or in the collective agreement. Only 
when the grievor has exhausted this process may the matter be 
referred to adjudication under section 92, and then only if the 
grievance falls within the categories defined below. A reference is 
heard and determined by a member of the Board acting as 
adjudicator. 


C-3 Table 6 shows grievances referred to adjudication under 
various sections of the Act each year since April 1999 and 
cumulative totals since April 1967. Two categories of grievances 
are referable to adjudication under section 92 of the Act. One 
category, defined in paragraph 92(1)(a), consists of grievances 
arising out of the application or interpretation of a collective 


agreement or an arbitral award. To refer such gnievances, 
employees must have the consent of their bargaining agent. There 
were 1,659 of these grievances referred in the year under review. 


C-4 The other category of grievances referable under section 92 
of the Act is defined in paragraphs 92(1)(b) and (c). In this 
category, an employee could originally refer only grievances 
arising out of disciplinary action resulting in discharge, suspension 
or a financial penalty. As a result of the Public Service Reform Act 
provisions proclaimed in force on 1 June 1993, this category of 
grievance for employees in the central administration now includes 
demotion and all other terminations of employment not specifically 
covered by the Public Service Employment Act. In this case, the 
employee need not have the consent of the bargaining agent in 
order to refer the gnevance. Also in this category may be 
grievances from employees not represented by a bargaining agent, 
including those who are excluded from the collective bargaining 
process because they occupy a managerial or confidential position. 
Of the 234 grievances in this category referred to adjudication 
during the year, 90 dealt with termination of employment. 


C-5 In order to minimize travel costs and maximize the use of 
Board members’ time, hearing locations are normally limited to 
major urban centres across the country. Exceptions to this rule may 
be made at the request of the parties. 


EXPEDITED ADJUDICATION 


C-6 In 1994, the Board, the Public Service Alliance of Canada 
and the Treasury Board agreed to deal with certain grievances by 
way of expedited adjudication. This process may or may not 
involve an agreed statement of facts and does not allow witnesses 
to testify. An oral determination is made at the hearing by the 
adjudicator and confirmed in a written determination within five 
days. The decision is final and binding on the parties but cannot be 
used as a precedent or referred for review to the Federal Court. 
Since 1994, four other bargaining agents have agreed to proceed 
with expedited adjudication: the International Brotherhood of 
Electrical Workers, Local 2228; the Federal Government Dockyard 
Trades and Labour Council (East); the Association of Public 
Service Financial Administrators; and the Professional Institute of 


the Public Service of Canada. As employers, the Canada Customs 
and Revenue Agency and the Parks Canada Agency have also 
agreed to proceed to expedited adjudication. During the year under 
review, 114 cases filed with the Board specified the expedited 
adjudication process. The three expedited adjudication hearings 
held during the year resulted in the disposition of 12 cases. 


REFERENCES UNDER SECTION 99 OF THE ACT 


C-7 Section 99 of the Act provides for disputes that cannot be 
the subject of a grievance by an individual employee. They come 
about when the employer or the bargaining agent seeks to enforce 
an obligation alleged to arise out of a collective agreement or 
arbitral award. During the year, 17 references under section 99 of 
the Act were filed and 12 were carried over from the previous year. 
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DISPUTE RESOLUTION 


CONCILIATION 


D-1 In the last fiscal year, the Board dealt with 17 requests for 
interventions by a conciliator. Three were settled with the help of a 
conciliator appointed by the Board, and nine others remained 
unresolved. Five applications were postponed to the next fiscal year. 


CONCILIATION BOARDS 


D-2 In the last fiscal year, seven requests for conciliation boards 
were dealt with. Two reports were issued, one in the matter of the 
Public Service Alliance of Canada and the Statistics Survey 
Operations (190-24-329) and the other in the matter of the National 
Automobile, Aerospace, Transportation and General Workers 
Union of Canada — Local 2182 CAW and the Treasury Board 
(190-02-328 (RO)).Three other cases were settled while the 
conciliation boards were sitting and no reports were issued. 


D-3 A request for a conciliation board involving the Public 
Service Alliance of Canada and the Parks Canada Agency was 
postponed to the next fiscal year (190-33-333). 


ARBITRATION BOARDS 


D-4 Arbitration is one of two options available to bargaining 
agents in the event of a breakdown in negotiations with the 
employer. The alternative is the conciliation/strike option. The 
method chosen applies to the entire round of bargaining, and the 
bargaining agent may select the other method before the notice to 
bargain is issued for the next round. 


D-5 In the last fiscal year, the Board dealt with eight 
applications for arbitration. One case was settled prior to the 
establishment of an arbitration board (185-2-394). Three 
arbitration boards were set up and completed. The first board 
involved the Professional Institute of the Public Service of Canada 
and the Treasury Board (185-2-393); the second involved the 
Federal Government Dockyard Chargehands Association and the 
Treasury Board (185-2-395) and the third involved the Manitoba 
Food and Commercial Workers, Local 832 and the Staff of the Non- 
Public Funds, Canadian Forces (185-18-400). 


D-6 The remaining cases were held over to the next year. 


EXAMINATIONS 


D-7 When an employer asks to have positions excluded from a 
bargaining unit pursuant to section 5 of the Act and the bargaining 
agent opposes the request, or when the bargaining agent objects to 
the continuation of an exclusion and the employer objects, an 
officer of the Board will be asked to inquire into the matter; if the 
parties maintain their objection, he or she is then authorized to 
proceed with a review of the tasks and responsibilities of the 
positions and to submit a report on the matter to the Board. The 
Board makes a decision based on this report and the parties’ 
observations. In the past fiscal year, 88 cases of exclusion of 
managerial or confidential positions were resolved. 


MEDIATION 


D-8 The Board’s grievance and complaints mediation program 
continued to be successful in the last fiscal year, with the parties 
settling close to 84% of cases. Dispute Resolution Services (DRS) 
also respond to joint applications for assistance by bargaining 
agents and management in an effort to improve relations. In the 
year under review, the Board responded to one such request. DRS 
officials also acted as mediators in several grievances and 
complaints filed with the Board, as well as providing preventive 
mediation assistance in some 40 cases following requests from 
both the management and the union sides. 


TRAINING 


D-9 In its efforts to promote mediation as a dispute resolution 
mechanism, the Board continued to run its national training 
program on interest-based negotiations and mediation skills jointly 
for management and union representatives. Approximately 1,000 
people have already participated in this two-and-a-half-day 
training course, which will continue to be offered. 


D-10 A new videocassette was produced during this fiscal year to 
increase awareness of two other processes used at the Board: 


adjudication and expedited adjudication. 


INVESTIGATIONS 


D-11 At the request of the Chairperson, DRS officials served as 
fact-finders for various cases in the past year. 
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BOARD DECISIONS OF INTEREST 


E-1.1 The Board examined a complaint filed under section 23 of 
the PSSRA alleging that the bargaining agent had violated its duty 
to provide fair representation during a settlement negotiated by the 
Public Service Alliance of Canada and the Treasury Board with 
respect to a pay equity complaint (Després v. Public Service 
Alliance of Canada, 2003 PSSRB 85). 


E-1.2 The complainant retired from Correctional Service Canada 
in 1999 as an AS-02. In 1990, his position had been reclassified 
from the CR-05 level to the AS-02 level and his new salary was 
calculated in accordance with the applicable regulations and salary 
scales at that time. 


E-1.3 In October 1999, after the complainant had retired, the 
Public Service Alliance of Canada and the Treasury Board 
negotiated a settlement with respect to the outstanding pay equity 
complaint filed by the bargaining agent under the Canadian 
Human Rights Act. As a result of the settlement, salaries for the 
CR group were adjusted upwards. The settlement was ratified by 
the Canadian Human Rights Commission and filed with the 
Registry of the Federal Court, becoming an order for the purposes 
of enforcement. Under paragraph 9.5 of the minutes of settlement, 
for promotions that took place between 1985 and 1994, affected 
individuals would be awarded an amount equivalent to 5% of the 
pay equity amount owing; the employer would not be held to 
recalculate on a case-by-case basis. The complainant filed the 
complaint alleging that the bargaining agent had acted in a 
discriminatory manner towards him. 


E-1.4 At the outset, the bargaining agent objected to the authority 
of the Board to hear a pay equity complaint. The complainant 


argued that he did not contest the pay equity settlement, but only 
the interpretation and application of paragraph 9.5, on the grounds 
that this was prejudicial and constituted discriminatory treatment 
of him by his bargaining agent. The Board held that the 
complainant had not met the burden of proof required of him; it 
had not been established that the bargaining agent had acted in an 
arbitrary or discriminatory way, or in bad faith. The Board cited 
the decision of the Supreme Court of Canada in Gendron v. Supply 
& Services Union of the Public Service Alliance of Canada, Local 
5007, [1990] 1 S.C.R. 1298: a bargaining agent has the nght to 
choose the interests of one member or group of members over the 
interests of another where those interests diverge, as long as the 
decision is not founded on improper considerations. Regarding the 
complainant’s submission that paragraph 9.5 did not apply to him, 
the Board held that, as this was a question of interpretation of the 
settlement, it was outside its jurisdiction. 


E-2.1 The Board’s decision in National Energy Board v. Public 
Service Alliance of Canada and Professional Institute of the Public 
Service of Canada, 2003 PSSRB 79 concerns a determination of 
the appropriate bargaining unit structure. Under section 27 of the 
PSSRA, the National Energy Board asked the Board to reconsider 
the two-bargaining-unit structure created by a 1993 Board decision 
for the unionized workforce. The National Energy Board now 
proposed that a single bargaining unit be created. The bargaining 
agents who held the certificates issued in 1993 opposed the 
application. 


E-2.2 One of the bargaining agents proposed that the test for 
review of bargaining unit certificates required evidence of their 
real and demonstrable adverse impact on labour relations. 
Rejecting this approach as too strict, the Board concluded that the 
threshold for review must be a determination that some significant 
change has rendered an existing structure unsatisfactory. 


E-2.3. The Board found that, since it had last reviewed the 
bargaining unit framework, there had indeed been significant 
change at the National Energy Board. The evidence established 
that the National Energy Board had modified its structure in 1996 
to focus on the delivery of services along business lines. This, in 
turn, had led to the extensive use of multi-disciplinary teams with 
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members from both existing bargaining units. This practice was 
described by one of the bargaining agents as revolutionary. The 
new job competency framework at the National Energy Board, 
used to evaluate all positions on the basis of set criteria, has shown 
that many employees, regardless of bargaining unit affiliation, 
share similar skills, qualifications and competencies. 


E-2.4 There was a question as to whether the employer’s plan of 
classification was relevant to the proceedings. Section 33 of the 
PSSRA requires that, for reviewing applications for certification 
under section 28, a bargaining unit structure must be co-extensive 
with the employer’s plan of classification. Though section 27 does 
not impose on the Board the same statutory obligation, the Board 
concluded that, when reviewing a bargaining unit structure, this 
requirement made eminent sense in the context of federal public 
sector labour relations. 


E-2.5 The Board considered that both bargaining units were 
small, all employees worked in the same building, in a similar 
work environment and, for the most part, during the same hours. 
Moreover, the differences between the collective agreements were 
not overly significant and the grievance history of the members of 
the two bargaining units showed a commonality of interests. The 
Board concluded that a single bargaining unit including all 
currently unionized employees of the National Energy Board 
should replace the existing two-bargaining-unit structure. It 
ordered a representation vote whereby voters would elect either 
PIPSC or the PSAC to represent them. Accordingly, PIPSC was 
chosen as the bargaining agent. 


E-3.1 The Board considered a reference under section 99 of the 
PSSRA in its decision in Professional Institute of the Public 
Service of Canada v. Treasury Board. The collective agreement 
required that membership dues be deducted and remitted by the 
employer to the bargaining agent commencing the first full month 
of the effective date of appointment. In practice, and in 
accordance with its policy, the employer had been deducting and 
remitting dues on the first day of the month following the effective 
date of the appointment or the issue date of the letter of offer, 
whichever was later. The bargaining agent claimed that the 
employer’s policy contravened the union dues provisions in six 
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signed collective agreements. At the time of the hearing, the 
employer’s policy was under review and a draft policy had been 
sent to departments and bargaining agents for their input. 


E-3.2 The bargaining agent submitted that the issue in dispute 
was when does a person become employed in a bargaining unit. 
The bargaining agent argued that this is when he or she begins the 
duties of a position and that the date on which the letter of offer is 
received is irrelevant. The bargaining agent further argued that, as 
there was no limit on a reference under section 99 of the PSSRA, 
there should be no time limit on how far back an award for 
monetary compensation can go. 


E-3.3 The employer argued that the collective agreement was 
silent with respect to the starting point for the deduction of dues. 
In any event, the collective agreement could not contravene the 
Public Service Employment Act, which provides that one must be 
officially appointed in order to start in a position. Further, it was 
argued that, because it was often impossible to determine the 
effective date in reclassification or acting situations, as duties 
evolve over time, a formal document, such as the letter of offer, 
was needed to determine the date of appointment. 


E-3.4 Agreeing that the issue was the date on which employment 
in the bargaining unit begins, the Board found that this is at least 
on the effective date of the appointment. Practically, this means 
that departments should deduct dues when they know that the 
employee is performing the duties of a position in a new 
bargaining unit. Any dispute as to the effective date can be 
resolved either by the letter of offer or by an acting pay or 
classification grievance. The Board noted that the draft policy 
being developed by the employer demonstrated the latter’s 
tentative acceptance that the current policy is contrary to the 
collective agreement. The Board found that the policy was so 
contrary. While there are no limits on applications under section 
99, it would, however, not be appropriate for the employer to be 
surprised by claims made long after the commencement of a 
collective agreement. The Board therefore ordered that payment be 
made retroactive only to May 2001, the date on which the parties 
had begun to meet on the issue of dues check-off. 
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ADJUDICATION DECISIONS OF 
INTEREST 


F-1.1 Following the 2001 anthrax scare in the United States, 
Health Canada decided to stockpile antibiotics and smallpox 
vaccine. In Chopra v. Treasury Board (Health Canada), 2003 
PSSRB 115 (166-2-31567), the grievor was an employee of Health 
Canada but was not part of the emergency response team and was 
not privy to all the evidence leading to the decision to stockpile. 
Nevertheless, contacted by the press for comments, he was quoted 
as saying that stockpiling was not necessary and “only looks good 
for the Minister of Health”. The grievor was given a five-day 
suspension; the employer felt that the grievor’s comments had 
affected his relationship with his supervisor and his colleagues, the 
credibility of the Minister and the department and Canadians’ trust 
in them, as well as the grievor’s ability to do his own job. The 
employer also regretted that the grievor had not attempted to raise 
his concerns internally first. 


F-1.2 The adjudicator decided that a balance must exist between 
the constitutionally protected nght of free speech and the duty of a 
federal employee to ensure that the public service to which he or 
she owes loyalty is impartial and effective. According to the 
adjudicator, the right of free speech for public servants carries 
some obligations; public servants who wish to criticize the 
government’s policies should, as a general rule, make reasonable 
attempts to resolve the matter internally before making public 
pronouncements. The adjudicator found that the gnevor knew, or 
should have known, that he could raise the issue with his 
immediate supervisor; he had not proved that the situation required 
bypassing the normal internal avenues for discussion. The 
adjudicator also held that critical public statements should be 
supported by evidence, which the grievor’s continued, and at times 
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aggressive, comments were not. They were unacceptable and 
unwarranted. The adjudicator held that the grievor was more 
interested in criticizing the department than in calming the 
situation, as he had claimed. The grievor’s repeated contacts with 
the media indicated that he was not concerned that his views and 
comments had been misinterpreted on previous occasions. The 
five-day suspension was therefore found to be well within the 
parameters of appropriate discipline. The grievor has filed an 
application to the Federal Court of Canada to have this decision set 
aside: Court file-103-04. 


F-2.1 In King v. Treasury Board (Revenue Canada - Customs & 
Excise), 2003 PSSRB 48 (166-2-28310), the Board heard de novo a 
disciplinary grievance following a decision of the Federal Court, 
Trial Division. The grievor worked as a customs officer and was 
also president of his union local. In April 1997, he sent a letter to 
the Prime Minister and two Members of Parliament, outlining a 
number of observations, irritants and complaints on issues of 
concern to customs inspectors. The last paragraph said: “in lieu of 
the opening issue, I will be advising Customs Inspectors not to 
perform any further examinations unless a fellow officer is present 
to witness”. Management became concerned, believing that, if 
customs inspectors “doubled up” for every examination, the 
system would become blocked. The employer contacted the 
grievor and the union’s national office, advising the national 
President that the Agency intended to treat the situation, should it 
materialize, as an illegal strike. In May 1997, management in 
Terminals 1 and 2 at the Pearson Airport, Toronto, found posted 
notices enumerating issues of concern to the union local. Members 
were advised not to touch the contents of luggage, to obtain 
assistance from their Superintendent if a passenger refused to 
cooperate and, in the absence of adequate staff, to use their 
discretion to decide whether to release the passenger without an 
examination. Though the notices were taken down immediately 
and the employer conceded that no job action had taken place, the 
grievor was nevertheless given a ten-day suspension on the 
grounds that the notice had been counselling members to 
participate in an illegal strike, contrary to sections 102 and 103 of 
the PSSRA; to violate a management policy; and to release 
passengers without having conducted an examination, something 
that members did not have the discretion to do. 
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F-2.2 The grievance was initially heard and decided upon by an 
adjudicator of the Board, who reduced the penalty to five days; 
however, when the grievor filed an application for judicial review, 
the decision was quashed and remitted to an adjudicator to hear de 
novo: King v. Canada (Attorney General), [2001] F.C. J. No. 1929, 
2001 FCT 1407. 


F-2.3. The grievor argued that no misconduct had taken place and 
that there was no evidence that there had been a concerted activity 
designed to limit or restrict output, as prohibited by the Act; he 
pointed out that no job action had taken place. 


F-2.4 The adjudicator found that the grievor had in posting the 
notice attempted to solicit concerted activity by the membership 
for the sole purpose of slowing down work or limiting output at the 
airport. The employer had taken all the relevant factors into 
account in imposing the discipline, which was well within the 
acceptable range for such behaviour. The omnginal ten-day 
suspension was therefore upheld and the grievance was dismissed. 


F-3.1 In English v. Treasury Board (Solicitor General Canada - 
Correctional Service), 2003 PSSRB 72 (166-2-31031), the grievor, 
then employed as a correctional officer, pleaded guilty to dnving 
with more than 80 mg of alcohol in his blood and was sentenced to 
a driving prohibition for two years, one year of probation and a 
$1,200 fine. The gnevor was terminated when a Board of 
Investigation found him guilty of misconduct because he had failed 
to disclose his criminal convictions and sentences, did not possess 
a valid driver’s licence as required of all correctional officers, had 
driven government vehicles without a valid licence, and had 
falsified the Declaration regarding Criminal Convictions. 


F-3.2 The adjudicator found that the employer had not taken into 
consideration that the grievor’s behaviour was related to 
alcoholism; this fact had been submitted to the disciplinary 
investigation board and to the warden during the disciplinary 
meetings. The adjudicator noted that the grievor, when testifying 
at the hearing, had admitted responsibility for his actions and had 
shown remorse. The grievor had been an employee for ten years; 
all his performance appraisals indicated that he had met or 
exceeded expectations. He had been the subject of only one 
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disciplinary measure, which was unrelated to his alcohol problem. 
Furthermore, the adjudicator noted that the grievor had taken 
concrete and substantive steps to deal with his illness and, 
according to the evidence, had controlled his consumption of 
alcohol since his conviction. The grievor was reinstated without 
compensation on condition that he regularly attend Alcoholics 
Anonymous meetings at least once a week, that he participate in 
the Employee Assistance Program, and that he produce, if 
requested by the employer, satisfactory evidence of compliance 
with the conditions of reinstatement. These conditions were to 
remain in place for two years. If the grievor were ever found guilty 
of driving with more than 80 mg of alcohol in his blood or while 
his ability to operate a motor vehicle was impaired by alcohol, his 
employment would be, at the employer’s option, subject to 
immediate termination. 


F-4.1 During the past year, the Board has considered several 
grievances dealing with the interrelationship between variable 
hours of work schedules and other provisions of the collective 
agreement, such as designated paid holidays and the personal and 
volunteer leave provisions. 


F-4.2 In the first of these cases, White v. Treasury Board 
(C.S.C._), 2003 PSSRB 40 (166-2-31221), the gnevor was a 
correctional officer at a correctional institution that provided for 
12-hour and 8-hour shifts on a two-week rotation. The gnevor was 
scheduled to work a 12-hour shift on Easter Monday but, given the 
statutory holiday, he was scheduled to work for a period of four 
hours and was “‘statted off’ for eight hours. The grievor contested 
the fact that he was scheduled to work on a designated holiday, 
claiming entitlement to the entire 12-hour shift. 


F-4.3 The adjudicator held that the collective agreement 
provision on variable hours of work modifies other provisions of 
the collective agreement and has a specific provision stating that a 
designated paid holiday “shall account for the normal daily hours 
specified by this agreement”. While the collective agreement did 
not define “normal daily hours”, the designated holiday provision 
did make a distinction between “normal daily hours” and “regular 
scheduled hours”. He held that the phrase “regular scheduled 
hours” referred to the hours for each shift that an employee is 
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scheduled to work. “Normal daily hours” must therefore be 
something different. Since the collective agreement provided that 
shift work was to be scheduled so that employees on a daily basis 
worked eight hours per day, these must be the “normal daily 
hours”. No other daily hours for shift workers were specified. As a 
result, a designated paid holiday must consist of eight hours. The 
grievance was dismissed. 


F-5.1 In Breau et al. vy. Treasury Board (Justice Canada), 2003 
PSSRB 65 (166-2-31278 to 31280), the grievances challenged the 
manner in which the employer calculated premium pay for 
employees subject to a variable shift schedule arrangement 
(VSSA) and variable hours of work (VHW), as provided for in 
their collective agreement. 


F-5.2 The substance of the argument put forward went to 
whether, or to what degree, the adjudicator should defer to the 
decision of another adjudicator in King and Treasury Board 
(Revenue Canada - Customs and Excise) (1999), CPSSRB No. 110 
(1999). That case paralleled the facts in this case but involved 
different grievors and a different, although related, collective 
agreement between the same parties. According to the adjudicator, 
to deny the persuasive force of previous decisions in similar 
circumstances that called for the interpretation of the same or 
closely related collective agreement terms between the same 
parties would wholly undermine the values essential to any rational 
system of third-party dispute resolution: uniformity, stability and 
predictability. On the other hand, the adjudicator noted, neither 
justice nor equity is to be sacrificed to these values. In the present 
collective bargaining regime, without a jurisdictional challenge, an 
adjudicator is statutorily bound to adjudicate a dispute upon its 
merits. To do otherwise, by blindly adopting the reasons for a 
decision given in a previous dispute, could be viewed as improper 
declining of jurisdiction. 


F-5.3 The adjudicator concluded that these grievances must be 
sustained. For any two-week payroll period in which, in addition 
to the amount included in their regular bi-weekly pay cheques, the 
grievors worked on a designated paid holiday, they are entitled to 
premium pay calculated at the number of regularly scheduled 
hours worked at time and one-half, and at double time for all hours 
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worked in excess of such hours. The adjudicator found that the 
VSSA employee would be deprived of the compensation to which 
he or she was entitled if money paid for notional hours worked in 
any two-week period of the six-week cycle were to be set off 
against money paid for actual hours worked on a designated paid 
holiday. 


F-6.1 Pursuant to a VHW agreement, the grievor worked 12-hour 
shifts over a 12-week cycle, thereby accumulating the same hours 
as an employee who worked a traditional 8-hour day and 40-hour 
week. When the grievor worked a full shift on a designated paid 
holiday, the employer paid him at time and one-half for 8 hours, 
while the grievor claimed entitlement to payment for 12 hours. 


F-6.2 The adjudicator decided that the issue was how much the 
grievor had already received in compensation prior to being 
compensated for working on a designated paid holiday; 
consequently, how much he was owed. The employer said that the 
grievor had already been paid for 12 hours; the bargaining agent 
argued that he had been paid only for eight hours. The adjudicator 
held that he should reject two earlier decisions by the Board on this 
very issue only if he was convinced that the jurisprudence was 
wrong. He was not so convinced and consequently held that the 
grievor had been paid for only an 8-hour day on his regular 
paycheque. Consequently, the grievance was allowed: Mackie v. 
Treasury Board (National Defence), 2003 PSSRB_ 103 
(166-2-32060). 


F-7.1 The final grievance in this line of cases was Stockdale et al. 
v. Treasury Board (Fisheries and Oceans Canada), 2004 PSSRB 4 
(166-2-32069). It dealt with how the volunteer leave and personal 
needs leave provisions applied to a VHW schedule. In particular, 
grievors objected to the denial of the full duration of their 12-hour 
shift for leave granted under these provisions. Management had 
accorded them only 7.5 hours of leave and had recovered the 
additional leave taken. The collective agreement did not define 
“day” in the articles in question; however, the definition article 
defined “day” as a 24-hour period. 


F-7.2 The adjudicator found that, while the previous decision in 
King and Holzer, 2001 PSSRB 117; Canada (Attorney General) v. 
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King, [2003] F.C. J. No. 777 (QL) had been upheld by the Federal 
Court, the Board was not bound by it; that case involved a different 
leave provision and a different collective agreement. He also 
found, however, that the reasons of the Federal Court were 
persuasive, given that the case involved a similar leave provision 
and similar contractual language. In labour relations, similar 
provisions should be interpreted similarly, unless there is a strong 
reason for not doing so. The adjudicator held that, as with family- 
related leave, the personal leave and volunteer leave provisions 
were not “earned daily leave” and therefore fell outside the 
provisions in the agreement whereby leave is converted to hours. 
The employer argued that these days were “extra holiday days” 
and that the value of a day for variable shift employees is 
equivalent to that of a designated paid holiday. The adjudicator 
rejected this approach. He went on to say that the interpretation put 
forward by the bargaining agent did not violate the principle of 
cost-neutrality because it involved no additional payment to the 
employee. The adjudicator agreed with the grievors that the 
employer’s granting of leave for only 7.5 hours was inequitable for 
employees working a variable shift schedule. It forced them to use 
additional leave credits or take unpaid leave to avail themselves of 
their nght to take personal or volunteer leave. The grievance was 
allowed. The employer has filed an application for judicial review 
of this decision with the Federal Court (Court file T-425-04). 


F-8.1 The Board had the opportunity to reconsider its prior 
decision in Shaw (Board files 166-2-27880 to 27882) in Ryan vy. 
Treasury Board (Department of National Defence), 2004 PSSRB 
18 (166-2-31812). The grievor alleged that his confrontation with 
a manager in the workplace was a breach of the anti-discrimination 
article of the collective agreement. The grievor occupied a union 
position and had been designated by his local to handle a file. 
Before a meeting he had attended on the issue, the manager had 
questioned his presence. The ensuing exchange between the two 
men became tense and embarrassed others present. The grievor 
filed the grievance the following day. 


F-8.2 The employer objected to the jurisdiction of the adjudicator 
to hear the grievance, claiming that the grievor should have 
proceeded by way of a complaint under section 23 of the Public 
Service Staff Relations Act. It argued that section 91 of the Act 
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allows for the adjudication of grievances where there is no other 
administrative procedure under any Act of Parliament; yet, section 
23 does provide a procedure for dealing with discrimination on the 
basis of union activity. 


F-8.3 The adjudicator ruled that the legislative history of section 
91 demonstrated that it had been introduced to prevent duplication 
of proceedings under the Public Service Employment Act (PSEA) 
and the Public Service Staff Relations Act (PSSRA). He concluded 
that the Federal Court, in several cases, had decided that section 91 
of the PSSRA referred to “another Act of Parliament’. In the prior 
decision in Shaw (supra), the adjudicator had held that he did not 
have jurisdiction over a grievance alleging discrimination on the 
basis of union activity; however, in doing so he relied on cases 
involving administrative procedures outside the PSSRA. Also, he 
had been without the benefit of the reasons of the Federal Court of 
Appeal in a later case. The adjudicator also held that there was no 
appreciable difference between a reference to adjudication and a 
complaint. A purposive analysis of section 91 in the general 
context of the legal framework set out in the PSSRA led him to 
conclude that an adjudicator does have jurisdiction over such a 
grievance. 


F-8.4 On the substantive issue, while there was no doubt that the 
confrontation had made those present uncomfortable, not every 
interaction that becomes uncomfortable can be considered to be 
“harassment” or “intimidation”. The actions of the manager 
amounted to a lapse in judgment but not to a breach of the 
collective agreement. There was no evidence that the grievor’s 
role as a union representative had been restricted or interfered with 
or that he had been demeaned in the eyes of union members. The 
grievor filed an application to the Federal Court to have this 
decision set aside: Court file T-765-04. 


F-9.1 In Gale v. Treasury Board (Solicitor General of Canada- 
Correctional Service), 2004 PSSRB 23 (166-2-30347), the Board 
considered a request for recusal of an adjudicator who in 2001 had 
dismissed a case concerning the grievor’s discharge. An 
application for judicial review was also dismissed but an 
application for judicial review of the Trial Division’s decision was 
allowed by the Federal Court of Appeal. This Court set aside the 
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adjudicator’s decision and referred the matter back to him, with 
direction to consider specific information and to accept the parties’ 
submissions as to how this information would affect the 
adjudication. In response to concerns raised by counsel for the 
grievor, the Board asked the parties for their written submissions 
as to whether the same adjudicator should be able to render a 
decision or whether he should recuse himself. 


F-9.2. The adjudicator concluded that he was in the best position 
to hear the parties’ submissions in re-determination and to decide 
the issue again. To proceed anew before another adjudicator 
would not be an efficient and responsible use of public funds. The 
Federal Court had held that it was appropnate for the same 
adjudicator to re-determine the matter after considering the 
additional evidence and submissions of counsel. Counsel for the 
grievor had not persuaded the adjudicator that the presumption of 
integrity and impartiality had been so compromised as to require 
him to recuse himself. 
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TERMS OF REFERENCE TO 
CONCILIATION BOARDS, 
CONCILIATION COMMISSIONERS, 
ARBITRATORS AND ARBITRATION 
BOARDS 


PROCESS OF REFERRAL OF A DISPUTE TO 
CONCILIATION 


G-1.1 The Board administers the process whereby a conciliation 
board is established under section 77 of the Public Service Staff 
Relations Act (PSSRA) or a conciliation commissioner is 
appointed under section 77.1. Where the parties have bargained 
collectively in good faith, but have been unable to reach agreement 
on any term or condition of employment that may be embodied in 
a collective agreement, and where the relevant bargaining agent 
has specified that referral to conciliation shall be the process for 
resolution of a dispute, section 76 of the PSSRA provides that 
either the bargaining agent or the employer may, by notice in 
writing to the Chairperson, request conciliation of the dispute. 
Upon receipt of this request, and where the parties have not jointly 
requested the appointment of a conciliation commissioner pursuant 
to section 77.1 of the PSSRA, the Chairperson may establish a 
conciliation board pursuant to section 77. 


G-1.2 In establishing a conciliation board pursuant to section 77 
of the PSSRA, or appointing a conciliation commissioner pursuant 
to section 77.1, the Chairperson is required to give to the 
conciliation board, or the conciliation commissioner, a statement 
setting out the matters on which findings and recommendations 
shall be reported (section 84 of the PSSRA). There are certain 
restrictions on these matters. Subsection 87(2) of the PSSRA 
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specifies that subsection 57(2)* applies, with such modifications as 
the circumstances require, to a recommendation in a report of a 
conciliation board or conciliation commissioner. In addition, 
subsection 87(3) of the PSSRA provides that no report of a 
conciliation board or conciliation commissioner shall contain any 
recommendation concerning the standards, procedures or processes 
governing employees’ appointment, appraisal, promotion, 
demotion, deployment, lay-off or termination of employment, 
other than by way of disciplinary action. If either party objects to 
the referral of any matter to the conciliation board or conciliation 
commissioner, the Chairperson must determine whether or not it 
comes within one of the prohibitions set out in the PSSRA. Any 
matter that does so will not be included in the terms of reference. 


G-1.3 The Chairperson established three conciliation boards 
during the year under review. In one case, the employer raised a 
jurisdictional objection to two proposals that the bargaining agent 
wished to refer to conciliation. 


ISSUES WITHIN THE JURISDICTION OF THE 
CONCILIATION BOARD 


G-2.1 In Public Service Alliance of Canada v. Statistics Survey 
Operations (190-24-330, 9 September 2003), the bargaining agent 
proposed that the conciliation board determine the issue of Annex 
G — MOU — Job Evaluation Plan. The employer objected to that 


*Subsection 57(2) reads as follows: 


57. (2) No collective agreement shall provide, directly or indirectly, for the 
alteration or elimination of any existing term or condition of employment or the 
establishment of any new term or condition of employment, 


(a) the alteration or elimination or the establishment of which would 
require or have the effect of requiring the enactment of any legislation 
by Parliament, except for the purpose of appropriating moneys required 
for its implementation, or 


(b) that has been or may be established pursuant to any Act specified in 
Schedule II. 


(Schedule II refers to the Government Employees Compensation Act, the Public 
Service Employment Act and the Public Service Superannuation Act). 


proposal. 


G-2.2 The bargaining agent advanced that proposals falling 
within the ambit of section 7 of the PSSRA can be referred to a 
conciliation board because the recommendations of a conciliation 
board would not bind the parties without their agreement. The 
employer responded that, although section 7 of the PSSRA did not 
constitute a bar to referring the job evaluation plan to a conciliation 
board, Annex G — MOU — Job Evaluation Plan was a disguised 
way of addressing a pay equity issue that was before the Canadian 
Human Rights Commission. 


G-2.3 The Chairperson found that the circumstances did not 
warrant a decision not to refer the proposal; the bargaining agent 
should not be precluded from attempting to resolve prospectively a 
pay equity issue through other legal means than the human nghts 
complaint process. In accordance with years of established 
practice following the Federal Court of Appeal decisions in Public 
Service Alliance of Canada y. Canada (Treasury Board), 
[1987] 2 F.C. 471, and Public Service Alliance of Canada y. 
Canada (Treasury Board) (1987), 76N.R. 229, he referred the 
proposal to the conciliation board. 


ISSUES NOT WITHIN THE JURISDICTION OF 
THE CONCILIATION BOARD 


G-3.1 In Public Service Alliance of Canada v. Statistics Survey 
Operations (190-24-330, 9 September 2003), the bargaining agent 
proposed that the conciliation board determine the issue of New — 
MOU — Term Employees. The employer objected to that proposal. 


G-3.2 The bargaining agent advanced that proposals falling 
within the ambit of section 7 of the PSSRA can be referred to a 
conciliation board because the recommendations of a conciliation 
board would not bind the parties without their agreement. The 
employer responded that, by virtue of subsection 87(3) of the 
PSSRA, a conciliation board could make no recommendations on 
the proposal because it related to standards, procedure or processes 
governing the appointment of employees. 


G-3.3 The Chairperson found that subsection 87(3) of the PSSRA 
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prohibited the referral of the bargaining agent’s proposal for the 
employer to appoint term employees on an indeterminate basis 
once some conditions had been met. Therefore, he did not refer 
the proposal to the conciliation board. 


PROCESS OF REFERRAL OF A DISPUTE TO 
ARBITRATION 


G-4.1 The Board also administers the process whereby an 
arbitrator is appointed under section 65.1 of the PSSRA or an 
arbitration board is established under section 65. Where the parties 
have bargained collectively in good faith, but have been unable to 
reach agreement on any term or condition of employment that may 
be embodied in an arbitral award, and where the relevant 
bargaining agent has specified that referral to arbitration shall be 
the process for resolution of a dispute, section 64 of the PSSRA 
provides that either the bargaining agent or the employer may write 
to the Secretary of the Board to request arbitration in respect of 
that term or condition. Upon receipt of this request, and where the 
parties have not jointly requested the appointment of an arbitrator 
pursuant to section 65.1 of the PSSRA, the Chairperson is required 
by section 65 to establish an arbitration board. 


G-4.2 As soon as an arbitrator has been appointed or an 
arbitration board established, section 66 of the PSSRA requires the 
Chairperson, subject to section 69, to deliver a notice referring the 
matters in dispute to the arbitrator or to the arbitration board. 
There are certain restrictions on these matters. Subsection 69(2) of 
the PSSRA specifies that subsection 57(2) applies to an arbitral 
award, with such modifications as the circumstances require. 
Pursuant to subsection 69(3) of the PSSRA, no arbitral award shall 
deal with the organization of the Public Service or the assignment 
of duties to, and classification of, positions in it. Neither shall an 
arbitral award deal with the standards, procedures or processes 
governing employees’ appointment, appraisal, promotion, 
demotion, deployment, lay-off or termination of employment, 
other than by way of disciplinary action. In addition, an arbitral 
award cannot relate to any term or condition of employment that 
was not a subject of negotiation between the parties prior to the 
request for arbitration. Subsection 69(4) of the PSSRA specifies 
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that an arbitral award shall deal only with terms and conditions of 
employment of employees in the bargaining unit in respect of 
which the request for arbitration was made. Finally, sections 71 
and 72 of the PSSRA place certain restrictions on the term of an 
arbitral award and the extent to which any of its provisions can be 
made retroactive. If either party objects to the referral of any 
matter to the arbitrator or arbitration board, the Chairperson must 
determine whether or not it comes within one of the prohibitions 
set out in the PSSRA. Any matter that does so will not be included 
in the terms of reference. 


G-4.3 The Chairperson established four arbitration boards during 
the year under review. In one case, the employer raised a 
jurisdictional objection to a proposal that the bargaining agent 
wished to refer to arbitration. 


ISSUES NOT WITHIN THE JURISDICTION OF 
THE ARBITRATION BOARD 


G-5.1 In Public Service Alliance of Canada v. Communications 
Security Establishment, Department of National Defence, 
2004 PSSRB 5, the bargaining agent proposed that the arbitration 
board determine the issue of the integration of rates of pay into 
new pay bands attached to a new classification plan of the 
employer (the UNISON classification plan). The employer 
objected to that proposal. 


G-5.2 The bargaining agent advanced that the proposal dealt with 
the retroactive application of rates of pay to the UNISON 
classification plan, which was otherwise implemented as of 
1 February 2002. The employer argued that subsection 69(3) of 
the PSSRA prevented an arbitration board from making a 
determination on the implementation date of the unimplemented 
UNISON classification plan, which was a matter within the 
exclusive management rights protected by section 7 of the PSSRA. 


G-5.3 The Chairperson found that, although the employer was 
actively preparing for the implementation of the UNISON 
classification plan, that plan was not in full force and effect. He 
further found that the determination of a date on which a new 
classification plan is to become effective relates to the employer’s 
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authority over classification, which is protected by section 7 of the 
PSSRA and is outside the jurisdiction of the arbitration board by 
virtue of subsection 69(3) of the PSSRA; allowing the arbitration 
board to deal with a proposal seeking to give retroactive 
application to rates of pay attached to a classification not yet fully 
implemented would be tantamount to imposing an effective date 
on the plan. 


G-5.4 The Chairperson did not refer the proposal to the arbitration 
board. Instead, he referred the issue of the integration of rates of 
pay “...as applied in the current classification of positions of the 
employer as well as salary rates attached to the UNISON 
classification plan that would become effective upon the 
‘implementation’ ... of the UNISON plan, as determined by the 
employer”. 


H 


COURT DECISIONS OF INTEREST 


H-1.1 In Mary Chadwick v. Canadian Food Inspection Agency 
2003 PSSRB 38, the grievor, a veterinarian classified at the VM-01 
level, filed a grievance seeking acting pay at the VM-02 level. The 
grievor’s supervisor, the District Director for the St. Thomas 
office, had been classified at the VM-02 level. When he retired, the 
employer eliminated his position and thereafter the grievor 
reported to the District Veterinarian at the London office. The 
grievor’s post at St. Thomas became a satellite office; however, the 
employer’s expectations were that the level of service provided 
would be unchanged. As a result, the grievor took on many, but 
not all, of the duties formerly performed by the District 
Veterinarian and submitted the grievance. 


H-1.2 The employer objected to the adjudicator’s jurisdiction to 
hear and determine the grievance on the ground that it related to 
classification. The adjudicator noted that section 7 of the Public 
Service Staff Relations Act excludes an adjudicator’s jurisdiction 
over the organization of the Public Service and the classification of 
positions in the absence of a provision in the collective agreement 
dealing with these matters. The adjudicator concluded that to grant 
the remedy sought by the grievor, assuming that the evidence 
supported her substantial performance at the higher level, would be 
to reverse the employer’s decision to reorganize the St. Thomas 
office. Accordingly, the adjudicator dismissed the grievance. 


H-1.3 An application for judicial review was heard by the Federal 
Court Trial Division in Mary Chadwick vy. Attorney General of 
Canada, [2004] F.C. 503. The Court held that the nature of the 
issue was jurisdictional. While an adjudicator has a great deal of 
expertise in determining grievances, the Court has greater expertise 
in analysing questions of law, including an adjudicator’s 
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jurisdiction. The Court also noted that an adjudicator’s decision 
was not protected by a privative clause. After applying the 
pragmatic and functional approach, the Court concluded that 
correctness was the appropriate standard of review. 


H-1.4 The applicant argued that an employee who performs duties 
of a higher classified position than her own is entitled to acting pay 
for this work under the collective agreement. Such grievances 
would not be precluded by section 7 of the PSSRA since the 
adjudicator would be called upon to determine whether the 
employee was performing the duties of a higher classified position. 
This would be properly viewed as a grievance respecting acting 
pay for a specified time rather than a request for reclassification or 
reorganization of the workplace. 


H-1.5 Section 7 of the PSSRA states that “[n]Jothing in this Act 
shall be construed to affect the nght or authority of the employer to 
determine the organization of the Public Service and to assign 
duties to and classify positions therein”. The President of the 
Canadian Food Inspection Agency (CFIA) is authorized to set the 
terms and conditions of employment for employees by subsection 
13(2) of the Canadian Food Inspection Agency Act. The applicant 
argued that this authority is less extensive than the powers granted 
to the Treasury Board under subsection 7(1)(b) of the Financial 
Administration Act and does not include the authority to 
“determine the organization of the Public Service”. 


H-1.6 The Court rejected this argument. It found that the 
difference in the Acts did not render section 7 of the PSSRA any 
less applicable to employees of the CFIA, a separate employer, 
than to employees of the Treasury Board. The term “employer” in 
section 7 of the PSSRA is defined as either the Treasury Board or 
the separate employer concerned. Furthermore, the definition of 
“Public Service” in the PSSRA also applies to CFIA; it refers to 
the “several positions in or under any department or other portion 
of the public service of Canada specified in Schedule I”. The 
CFIA is listed in Schedule I. The Court held that the broad power 
granted to the CFIA pursuant to subsection 13(2) of the CFIA Act 
must be interpreted as allowing it to organize its workplace. The 
fact that the word “organization” is not used is not fatal; the CFIA 
is granted the power to set the terms and conditions of employment 
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and determine the employees’ assigned duties. 


H-1.7 The Court held that the adjudicator had been incorrect in 
deeming that the grievance related to reclassification, thereby 
ousting his jurisdiction under subsection 92(1)(a) of the PSSRA; 
the acting pay provisions of the collective agreement specifically 
refer to a situation where an employee is required to perform duties 
of a higher classification level on an acting basis. Such a case 
would necessarily entail a comparison of different classification 
levels. The Court noted that an employee would be entitled to 
acting pay only for a specified period. If the applicant had been 
seeking acting pay indefinitely, the Court might have reached a 
different conclusion. Furthermore, as there was no evidence that 
the applicant had attempted to seek a re-classification of her 
position, her grievance did not constitute a “backdoor attempt” to 
achieve indirectly through adjudication something that should be 
achieved through a classification grievance procedure. 
Accordingly, the Court found that the matter was within the 
jurisdiction of an adjudicator. The decision of the adjudicator was 
set aside and the matter was sent back for reconsideration. 


H-2.1 In Fortin v. Treasury Board, 2001 PSSRB 101, the grievor 
had been declared surplus and laid off pursuant to the Public 
Service Employment Act following a reverse order of ment 
process. According to the grievor, this process had been tainted by 
the presence on the evaluation board of a former supervisor who 
could not have been impartial. The grievor filed a complaint with 
the Public Service Commission. The complaint was unsuccessful 
but the grievor did not seek judicial review of the decision. He 
subsequently filed a grievance alleging that his termination was in 
fact disguised disciplinary action. 


H-2.2 The employer argued that the adjudicator lacked 
jurisdiction. As the grievance related to a termination under the 
PSEA, section 92(3) of the PSSRA prevented the matter from 
being one that could be referred to adjudication. The adjudicator 
examined the evidence and agreed that the grievor’s termination 
was not a disguised disciplinary termination; rather, it was an 
administrative decision made in good faith, in accordance with 
subsection 29(1) of the PSEA. Accordingly, the adjudicator was 
without jurisdiction to hear the grievance and dismissed it. 
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H-2.3 The gnevor sought judicial review of this decision. In 
Fortin v. Canada (Attorney General), 2003 FCT 51, the Federal 
Court judge considered the validity of the evaluation procedure 
and found that the participation of the supervisor in the reverse 
order of merit proceedings ruled out any appearance of impartiality 
or objectivity. Accordingly, the Court allowed the application for 
judicial review and sent the matter back for a new hearing. 


H-2.4 This decision was appealed. In Fortin v. Canada (Attorney 
General), 2003 FCA 376, the Federal Court of Appeal found that 
the trial judge had erred in reviewing the validity of the evaluation 
procedure. The review and conclusion were not within the judge’s 
authority. The decision on the fairness of the evaluation procedure 
had been made by the Public Service Commission and there had 
been no application for judicial review. The appeal was allowed 
and the adjudicator’s decision was restored. 


H-3.1 Janveau vy. Treasury Board, 2002 PSSRB 2 addressed the 
effect of a reclassification on membership in a bargaining unit and 
on the entitlement to a “terminable allowance”. In Janveau, the 
grievor’s position was reclassified from the Computer Systems 
(CS) Group to the Technical Services (TS) Group, at a lower 
maximum rate of pay. Employees occupying positions in the CS 
Group are part of the CS Group bargaining unit, for which the 
Professional Institute of the Public Service of Canada (PIPSC) is 
the bargaining agent. Employees occupying positions in the TS 
Group are part of the TS Group bargaining unit, for which the 
Public Service Alliance of Canada (PSAC) is the bargaining agent. 
A memorandum of agreement (MOU) between the PIPSC and the 
employer provided that incumbents of positions reclassified to a 
group or level with a lower attainable maximum rate of pay should 
have their salary protected. Following the reclassification, the 
grievor continued to receive the terminable allowance provided for 
under the CS Group collective agreement, but not under the TS 
Group collective agreement. The employer informed him that he 
was not entitled to it and that recovery action would be taken. The 
grievor grieved the employer’s decision. The PIPSC approved the 
referral of the grievance to adjudication and represented the 
grievor at the adjudication hearing. 


H-3.2 The adjudicator found that the grievor was not entitled to a 
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terminable allowance; the grievor had become part of the TS 
Group bargaining unit on the date of his reclassification. From that 
point, the CS Group collective agreement no longer applied to him 
and nor did the MOU, as the PIPSC was no longer his bargaining 
agent. Further, the MOU relates to pay matters and a terminable 
allowance does not form part of an employee’s salary under the CS 
Group collective agreement. Accordingly, the grievance was 
dismissed. 


H-3.3 The grievor sought judicial review of this decision. The 
Court agreed with the adjudicator that, upon reclassification, the 
grievor did not remain part of the CS bargaining unit or a member 
of PIPSC. Furthermore, the MOU between PIPSC and the 
Treasury Board did not extend nghts to employees reclassified to a 
position represented by a_ different bargaining agent. 
Consequently, the Court found that the grievor was not entitled to a 
continuation of the terminable allowance and the application for 
judicial review was dismissed (Janveau v. Attorney General of 
Canada, 2003 FC 1337). 
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PROCEEDINGS BEFORE THE BOARD 
UNDER PART IT OF THE CANADA 
LABOUR CODE 


PROCEEDINGS UNDER SECTION 129 


I-1 Cases under section 129 of the Canada Labour Code (the 
Code) arise when an employee has refused to work because of an 
alleged danger in the workplace and a safety officer has 
subsequently ruled that no danger exists. The employee may 
request that this decision be referred to the Board, which shall 
without delay inquire into the circumstances of and reasons for the 
decision and subsequently confirm it or give appropriate directions 
to the employer. 


I-2 The responsibility for determination of matters arising 
under section 129 of the Code was transferred to Human Resources 
Development Canada (HRDC) in September 2000. In the year 
under review, however, the Board dealt with a request to review a 
previous decision that it had made under section 129. 


]-3 The applicant was a correctional officer who had exercised 
his nghts under the Code to refuse to work when the employer re- 
instituted open range walks. Following an investigation, the safety 
officers found that no danger existed. At the request of the 
applicant, the safety officers referred their decisions to the Board, 
which held that, while the risks associated with an open range 
walks policy were inherent in the duties of a correctional officer, 
the employer was still responsible for taking measures to ensure 
that the performance of these duties was free from unnecessary 
risks. The Board issued certain directions to the employer on 
procedures for open range walks. 


4] 


I-4 In 2003, the applicant requested that the Board review its 
decision and submitted new evidence in support of this application. 
The new information related to a judicial report on an inquest into 
the death of an inmate. The report revealed that the RCMP had 
been conducting an undercover investigation into drug smuggling 
and had found that drugs had been smuggled into the institution as 
part of the operation. 


I-5 —_ The Board accepted that this submission was new evidence 
that could not reasonably have been presented at the original 
hearing. The Board concluded, however, that if the new evidence 
had been adduced at the initial hearing, it would not have had a 
material effect on the decision. There was no evidence that the 
undercover drug operation had increased the danger inherent in a 
correctional officer’s duties on the day in issue. The new evidence 
was general only; the evidence tendered at the original hearing was 
that on the day in question, nothing unusual had been noted on the 
range. Accordingly, the application was dismissed (Czmola y. 
Treasury Board, 2003 PSSRB 93). 


PROCEEDINGS UNDER SECTION 133 


I-6 — Under section 133 in Part II of the Code, the Board may be 
involved in cases where the employer is alleged to have taken 
action against an employee for acting within his or her nghts under 
Part II of the Code. 


I-7.1_ The Board considered such a complaint in L. Kinhnicki 
andT. Dupuis v. Canada Customs and Revenue Agency, 
2003 PSSRB 52. The employer, advised that there was to be a 
temporary shut-off of the water supply to its offices, called a 
meeting of management and union representatives to discuss the 
situation. The employer decided to bring in bottled water and 
arrange that employees would be able to use the washroom 
facilities at the nearby City Hall. The complainants expressed 
reservations; the sprinklers were not working, some employees 
continued to use the now unsanitary washroom facilities in the 
workplace, and the alternative washroom arrangements were not 
considered suitable. A Health and Safety Officer consulted by 
telephone stated that no danger existed; however, he did not go to 
the workplace until the following day. The complainants advised 
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the employer that they did not feel that the workplace was safe and 
left approximately two hours before the end of the workday. 


I-7.2 After going to the workplace, the Health and Safety Officer 
issued a decision that no danger existed. This decision was not 
appealed. The employer deducted two hours’ pay from the 
complainants for work not done. They then filed a complaint 
under section 133 of the Code, alleging that the employer had 
breached section 147 in deducting pay for work missed while the 
complainants were exercising their rights under section 128. 


I-7.3. The adjudicator, giving a broad interpretation to the word 
“danger” as used in Part II, found that the employees had 
reasonable cause for belief that a danger existed. She also held 
that the complainants had met the requirements of sections 128 and 
129 of the Code. The Health and Safety Officer’s failure to be 
present at the worksite meant that there had been no decision as to 
whether a danger existed pursuant to section 129. The employer’s 
decision to cut the complainants’ pay was related to the exercise of 
their rights under the Code; consequently, the adjudicator allowed 
their complaint. She ordered that their salary be repaid and that all 
references to their refusal to work be removed from their personnel 
records. 


I-8.1 In R. Boivin v. Canada Customs and Revenue Agency, 2003 
PSSRB 94, the Board considered whether “danger” within the 
meaning of the Code included mental health and stress. The 
complainant alleged that the employer had taken action against 
him because he had withdrawn his services for safety reasons. The 
complainant had previously filed grievances protesting a lack of 
meaningful work and, during a related discussion with the 
employer, had made a reference to “going postal’. As a result, the 
employer decided that a personal risk assessment should be done. 
Before the employer could discuss the results with him, the 
complainant filed a complaint under Part II of the Canada Labour 
Code, alleging that the employer’s lack of action on a workload 
grievance constituted a danger to his health. A letter was given to 
the complainant outlining the workplace incidents and imposing 
five conditions of work designed to correct his comments and 
actions. The complainant immediately invoked his right to 
withdraw his services pursuant to the Code, citing the danger to his 
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health resulting from the failure of the employer to respond in a 
timely manner to his grievance. A Health Canada assessment, 
requested by the employer and agreed to by the grievor, placed the 
grievor on sick leave until November 2002, at which time he 
returned to work. 


I-8.2 The Board determined that the situation of stress presented 
by the complainant was not the type of health or safety issue 
contemplated by Part II of the Code. Although “danger” has a 
broad meaning, it is not so broad as to cover an internal dispute or 
stressful situation. The Board also found that the changes to the 
Code in 2000 did not necessarily render all prior jurisprudence in 
this area irrelevant; relevance would depend on the subject of the 
decision. The Board concluded that the employer’s actions were 
not disciplinary but were based on the employer’s genuine concern 
about the complainant’s fitness for work. Finally, the Board 
determined that it was without the power to revisit the decision of a 
safety officer, since that jurisdiction now resided with HRDC. 
Accordingly, the complaint was dismissed. 
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APPENDIX 


TABLES 
Bargaining Units and Bargaining Agents in the Public 
Service of Canada 
Bargaining Agents and Employees in Bargaining Units 


Managerial or Confidential Exclusions: Treasury Board as 
Employer 


Managerial or Confidential Exclusions: Separate Employers 
Bargaining Units 


Adjudication References, 1 April 1999 — 31 March 2004 
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ABBREVIATIONS 


BARGAINING AGENTS 


AOGA 
APSFA 
CAPE 
CATCA 


CAW 


CEP 
CFPA 
CGAU 
GCIU 
CMCFA 
CMSG 
CUPE 
CUPTE 
FGDCA 


FGDTLC 
(East) 


FGDTLC 
(Esquimalt, 
B.C.) 


HSTU 
IBEW 
MCTSA 
MFCW 
PAFSO 
PIPSC 
PSAC 
RCEA 
SGCT 
SSEA 


UCCO- 
SACC-CSN 


UCPPO 
UFCW 
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Aircraft Operations Group Association 

Association of Public Service Financial Administrators 
Canadian Association of Professional Employees 
Canadian Air Traffic Control Association 


National Automobile, Aerospace, Transportation and General 
Workers Union of Canada, Local 2182 - CAW 


Communications, Energy and Paperworkers Union of Canada 
Canadian Federal Pilots Association 

Council of Graphic Arts Unions of the Public Service of Canada 
Graphic Communications International Union 

Canadian Military Colleges Faculty Association 

Canadian Merchant Service Guild 

Canadian Union of Public Employees 

Canadian Union of Professional and Technical Employees 


Federal Government Dockyard Chargehands Association 


Federal Government Dockyard Trades and Labour Council (East) 


Federal Government Dockyards Trades and Labour Council 
(Esquimalt, B.C.) 

Hospitality and Service Trade Union 

International Brotherhood of Electrical Workers 

Marine Communications and Traffic Services Association 
Manitoba Food and Commercial Workers 

Professional Association of Foreign Service Officers 
Professional Institute of the Public Service of Canada 
Public Service Alliance of Canada 

Research Council Employees' Association 

Syndicat général du cinéma et de la télévision 

Social Science Employees Association 


Union of Canadian Correctional Offices — Syndicat des agents 
correctionnels du Canada — CSN 


Union of Canadian Parole & Programs Officers 


United Food and Commercial Workers Union 


EMPLOYERS 


CCRA Canada Customs and Revenue Agency 

CFIA Canadian Food Inspection Agency 

CIHR Canadian Institutes of Health Research 

CIC Correctional Investigator Canada 

CIS Canada Investment and Savings 

CNSC Canadian Nuclear Safety Commission 

Crt Canadian Polar Commission 

CSE Communications Security Establishment, Department of National 
Defence 

CSIS Canadian Security Intelligence Service 

iG Canadian Tourism Commission 

IOGC Indian Oil & Gas Canada 

MRC Medical Research Council 

NCC National Capital Commission 

NEB National Energy Board 

NFB National Film Board 

NRC National Research Council of Canada 

NRTEE National Round Table on the Environment and the Economy 

NSERC Natural Sciences & Engineering Research Council 

NPA Northern Pipeline Agency 

OAG Office of the Auditor General of Canada 

OSFI Office of the Superintendent of Financial Institutions 

PCA Parks Canada Agency 

SIRC Security Intelligence Review Committee 

SNPF Staff of the Non-Public Funds, Canadian Forces 

SSHRC Social Sciences and Humanities Research Council 

SSO Statistics Survey Operations 

TB Treasury Board 

MISCELLANEOUS 

CFB Canadian Forces Base 

NDHQ National Defence Headquarters 
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Bargaining Units and Bargaining Agents in the 
Public Service of Canada 
1 April 2003 — 31 March 2004 


Bargaining Unit Bargaining Agent 


(TREASURY BOARD AS EMPLOYER) 


Applied Science and Engineering Professional Institute of the Public 
Audit, Commerce and Purchasing Service of Canada 

Computer Systems 

Health Services 

Law 

Research 


Education and Library Science Public Service Alliance of Canada 
Program and Administrative Services 

Operational Services 

Technical Services 


Aircraft Operations Canadian Federal Pilots Association 
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Bargaining Unit 


Correctional Services 


Radio Operations 


Translation 


Foreign Service 


Financial Management 


Air Traffic Control 


Electronics 


Ships' Officers 

Non-Supervisory Printing Services 

Ship Repair Chargehands and 
Production Supervisors-East 


Ship Repair-East 


Ship Repair-West 


Bargaining Agent 


UNION OF CANADIAN 
CORRECTIONAL OFFICERS - 
SYNDICAT DES AGENTS 
CORRECTIONNELS DU 
CANADA - CSN 


National Automobile, Aerospace, 
Transportation and General 
Workers Union of Canada, Local 
2182 - CAW 


Canadian Association of Professional 
Employees 


Professional Association of Foreign 
Service Officers 


Association of Public Service 
Financial Administrators 


Canadian Air Traffic Control 
Association 


International Brotherhood of 
Electrical Workers, Local 2228 


Canadian Merchant Service Guild 


Council of Graphic Arts Unions of 
the Public Service of Canada 


Federal Government Dockyard 
Chargehands Association 


Federal Government Dockyard 
Trades and Labour Council (East) 


Federal Government Dockyards 
Trades and Labour Council 
(Esquimalt, B.C.) 


Bargaining Unit Bargaining Agent 


Economics and Social Science Social Science Employees 
Services Association 
University Teaching Canadian Military Colleges Faculty 
Association 


(NATIONAL CAPITAL COMMISSION AS EMPLOYER) 
All employees of the Employer Public Service Alliance of Canada 
(NATIONAL ENERGY BOARD AS EMPLOYER) 


All employees of the Employer Professional Institute of the Public 
Service of Canada 


(NATIONAL FILM BOARD AS EMPLOYER) 


Administrative and Foreign Service Professional Institute of the Public 
Category Service of Canada 


Scientific and Professional Category 


Administrative Support Category Canadian Union of Public Employees, 

Operational Category Local 2656 

Technical Category Syndicat général du cinéma et de la 
télévision 


(NATIONAL RESEARCH COUNCIL AS EMPLOYER) 


Information Services Professional Institute of the Public 
Library Science Service of Canada 


Research Officers and Research 


Council Officers 
Translation 
Administrative Services Research Council Employees' 
Administrative Support Category Association 
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Bargaining Unit Bargaining Agent 


Computer Systems Administration 
Operational Category 

- Supervisory 

- Non-Supervisory 

Purchasing and Supply 

Technical Category 


(COMMUNICATIONS SECURITY ESTABLISHMENT, 
DEPARTMENT OF NATIONAL DEFENCE AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 
(OFFICE OF THE AUDITOR GENERAL OF CANADA AS EMPLOYER) 


Bands | through 6 of the Legislative Public Service Alliance of Canada 
Audit Category, Audit Services 
Group who perform clerical, 
administrative, technical and 
professional duties in support of 
legislative auditing, except for 
those employees who are classified 
in information technology 
positions. 


Legislative Audit Category, Audit 
Professional Group 


(SOCIAL SCIENCES AND HUMANITIES 
RESEARCH COUNCIL AS EMPLOYER) 


Administrative and Foreign Service Public Service Alliance of Canada 
Category 

- Administrative Services 

- Computer Systems Administration 
- Financial Services 

- Information Services 

- Programme Administration and all 
employees referred to as Grants 
Program Officer 

Administrative Support Category 

- Clerical and Regulatory 

- Data Processing 
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Bargaining Unit Bargaining Agent 


- Secretarial, Stenographic and 
Typing 


(STAFF OF THE NON-PUBLIC FUNDS, 
CANADIAN FORCES, AS EMPLOYER) 


Administrative Support Category and Public Service Alliance of Canada 
Operational Category 

- CFB Bagotville 

Administrative Support Category 

- CFB Gagetown 

Administrative Support Category and 

Operational Category 

- CFB Goose Bay 

Operational Category 

- CFB Kingston 

Operational Category 

- CFB Montreal 

Administrative Support Category 

- CFB Ottawa 

Administrative Support Category and 

Operational Category 

- NDHQ Ottawa 

Administrative Support Category and 

Operational Category 

- CFB Petawawa 

Administrative Support Category 

- CFB Trenton 

Administrative Support Category and 

Operational Category 


- CFB Valcartier 

Operational Category Manitoba Food and Commercial 
- CFB Shilo Workers, Local 832 
Operational Category United Food and Commercial 

- CFB Gagetown Workers Union, Local No. 864 
Operational Category 

- CFB Greenwood 


Operational Category 
- CFB Halifax 


Bargaining Unit 


Operational Category 
- CFB Borden 


Operational Category 
- CFB North Bay 
Operational Category 
- CFB Ottawa 
Operational Category 
- CFB Trenton 


Operational Category 
- CFB Edmonton 


Operational Category 
- CFB Moose Jaw 


Operational Category 
- CFB Comox 
Operational Category 
- CFB Esquimalt 


All employees of Canex employed at 
the CFB 17th Wing Westwin, 


Winnipeg 


All employees in the cafeteria 


- NDHQ - Ottawa 


Bargaining Agent 


United Food and Commercial 
Workers Union, Local No. 175 


United Food and Commercial 
Workers, Local 401 


United Food and Commercial 
Workers, Local 1400 


United Food and Commercial 
Workers Union, Local 1518 


United Food and Commercial 
Workers Union, Local No. 832 


Hospitality and Service Trade Union, 
Local 261 


(CANADIAN INSTITUTES OF HEALTH RESEARCH AS EMPLOYER) 


Administrative Support Category 


54 


Public Service Alliance of Canada 


Bargaining Unit Bargaining Agent 


(CANADIAN SECURITY INTELLIGENCE SERVICE AS EMPLOYER) 


Administrative Support Category Public Service Alliance of Canada 
- Clerical and Regulatory 

- Communications 

- Office Equipment 

- Secretarial, Stenographic and 


Typing 


(OFFICE OF THE SUPERINTENDENT OF 
FINANCIAL INSTITUTIONS AS EMPLOYER) 


All employees of the Employer who Professional Institute of the Public 
are not in another bargaining unit. Service of Canada 
All employees of the Employer Public Service Alliance of Canada 


primarily engaged in secretarial 
functions, clerical functions and/or 
other administrative support 
functions involving the routine 
application of rules and regulations. 


(STATISTICS SURVEY OPERATIONS AS EMPLOYER) 


All employees of the Employer Public Service Alliance of Canada 
engaged in the carrying out of 
survey activities primarily in the 
Statistics Canada Regional Offices. 


All employees of the Employer 
engaged in the carrying out of 
survey activities primarily outside 
Statistics Canada Offices. 


(CANADIAN FOOD INSPECTION AGENCY AS EMPLOYER) 


Agriculture Professional Institute of the Public 
Biological Sciences Service of Canada 

Chemistry 

Commerce 


a 


Bargaining Unit Bargaining Agent 


Engineering and Land Survey 
Purchasing and Supply 

Scientific Research 

Economics, Sociology and Statistics 


Informatics 
Veterinary Medicine 


All employees other than those named _— Public Service Alliance of Canada 
above 


(PARKS CANADA AGENCY AS EMPLOYER) 
All employees of the Employer Public Service Alliance of Canada 
(CANADA CUSTOMS AND REVENUE AGENCY AS EMPLOYER) 


Audit, Financial and Scientific Professional Institute of the Public 
Service of Canada 


Program Delivery and Administrative Public Service Alliance of Canada 
Services 


(CANADIAN NUCLEAR SAFETY COMMISSION) 


All employees, regardless of pay Professional Institute of the Public 
band, at the RL-5 to 7 levels who Service of Canada 
are not excluded from collective 
bargaining. 
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Bargaining Agents and Employees in Bargaining Units 
1 April 2003 — 31 March 2004 


Certified Bargaining Agent 
Public Service Alliance of Canada 


Professional Institute of the Public Service of 
Canada 


Canadian Association of Professional 
Employees 


UNION OF CANADIAN CORRECTIONAL 
OFFICERS - SYNDICAT DES AGENTS 
CORRECTIONNELS DU CANADA - 
CSN 


Association of Public Service Financial 
Administrators 


Research Council Employees' Association 


Professional Association of Foreign Service 
Officers 


International Brotherhood of Electrical 
Workers, Local 2228 


Canadian Merchant Service Guild 
United Food and Commercial Workers Union 


Federal Government Dockyard Trades and 
Labour Council (East) 


Federal Government Dockyards Trades and 
Labour Council (Esquimalt, B.C.) 


Canadian Federal Pilots Association 


National Automobile, Aerospace, 
Transportation and General Workers Union 
of Canada - Local 2182 CAW 


Canadian Military Colleges Faculty 
Association 


Canadian Union of Public Employees, Local 
2656 


Approximate Number 
of Employees in 
Bargaining Units 

129,794 
42,225 


9,541 


5,486 


2,847 
2252 


1,146 


1,000 
943 
702 


664 
645 
459 
331 
168 


128 


Number 
of Bargaining 
Units 


33 


18 


57 


Approximate Number 
of Employees in 


Certified Bargaining Agent Bargaining Units 
Syndicat général du cinéma et de la télévision 125 
Federal Government Dockyard Chargehands 

Association (East) 66 
Graphic Communications International Union — 

Local 588M 36 
Hospitality and Service Trade Union, Local 

261 33 
Canadian Air Traffic Control Association 10 
TOTAL 198,584 
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Number 
of Bargaining 
Units 


] 


90 


Managerial or Confidential Exclusions 
Treasury Board as Employer 
1 April 2003 - 31 March 2004 


Approximate 
Number of Number of Number of 


Bargaining Employees Positions % 

Bargaining Agent Units in Units Excluded _ Total Excluded 
PIPSC 6 28,739 3,686 32,425 vias 
PSAC 4 89,540 4,490 94,030 4.78 
PAFSO l 1,146 a7 1,183 3.13 
CATCA 1 10 3 13 23.08 
CAPE Z 9,541 518 10,059 ou £1 
IBEW, Local 2228 l 1,000 15 1,015 1.48 
CMSG ] 943 58 1,001 5.79 
GCIU 1 36 0 36 0.00 
FGDCA ] 66 0 66 0.00 
FGDTLC(E) ] 664 0 664 0.00 
FGDTLC(Esq.-BC) 1 645 0 645 0.00 
CAW, Local 2182 l 331 19 350 5.43 
CFPA 1 459 ot 512 10.35 
APSFA l 2,847 255 3,102 8.22 
CMCFA l 168 2 170 1.18 
UCCO-SACC-CSN 1 5,486 507 5,993 8.46 
TOTAL 25 1411 984s 151,264 6.37 
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Managerial or Confidential Exclusions 
by Bargaining Agent 
Separate Employers 

1 April 2003 - 31 March 2004 


Number of Approximate Number of 

Bargaining Number of Positions % 
Bargaining Agent Units Employees Excluded ___ Total Excluded 
NATIONAL FILM BOARD 
PIPSC 2 134 19 153 12.42 
SGCT ] 125 5 130 3.85 
CUPE, Local 2656 Z 128 18 146 12.33 

TOTAL 5 387 42 429 9.79 


NATIONAL RESEARCH COUNCIL 


PIPSC + 1,666 13 1,679 0.77 
RCEA Z PE ho 53 2280 2.392 
TOTAL 11 3,901 66 3,967 1.66 


— —— SSS 


OFFICE OF THE AUDITOR GENERAL 
PSAC 2 400 12 412 2.91 


TOTAL Z 400 La 412 291 


SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL 
PSAC 2 176 5 181 2.76 


TOTAL 2 176 5 181 2.76 


STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES 


PSAC 15 711 n.a 711 n.a. 
UFCW 13 702 n.a 702 n.a. 
HSTU Il 33 n.a 33 n.a. 

TOTAL 29 1,446 n.a 1446 na. 


CANADIAN INSTITUTES OF HEALTH RESEARCH 
PSAC l 26 0 26 0.00 


TOTAL l 26 0 26 0.00 
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— 


Number of Approximate Number of 
Bargaining Number of Positions % 
Bargaining Agent Units Employees Excluded Total Excluded 


Eee 


OFFICE OF THE SUPERINTENDENT OF FINANCIAL INSTITUTIONS 


PIPSC 1 340 22 362 6.08 
PSAC | au 2 30 10.00 
TOTAL 2 367 Fie 392 6.38 


eee 


STATISTICS SURVEY OPERATIONS 


PSAC 2 2,321 0 2,321 0.00 
TOTAL Pa ies <1 Rac, 

NATIONAL ENERGY BOARD 

PIPSC 263 44 307 «14.33 
TOTAL aay Chon ia! ne REE Ry Ow, 


NATIONAL CAPITAL COMMISSION 
PSAC 1 379 80 459 17.43 


ee ——————————————————————————— 


TOTAL a19 80 459 17.43 


CANADIAN FOOD INSPECTION AGENCY 


PIPSC 3 1,487 96 1,583 6.06 
PSAC l 3,1 De 158 3,910 4.04 
TOTAL 4 5,239 254 5,493 4.62 


CANADA CUSTOMS AND REVENUE AGENCY 


PSAC 25,895 492 26,387 1.86 
PIPSC 9,596 225 9,821 2.29 
TOTAL Seer nT ca: aad tee de 
PARKS CANADA AGENCY 

PSAC 5,359 353 5712 6.18 
TOTAL SLEEP ERK. mo. ee ee a 


COMMUNICATIONS SECURITY ESTABLISHMENT 
PSAC l 1,000 n.a. 1,000 n.a 


TOTAL l 1,000 fa: 1,000 n.a. 


CANADIAN SECURITY INTELLIGENCE SERVICE 
PSAC ] 208 0 208 0.00 


TOTAL l 208 0 208 0.00 


NATIONAL ROUND TABLE ON THE ENVIRONMENT AND THE ECONOMY 


NO BARGAINING 
AGENT 


TOTAL 0 26 2 28 7.14 
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Se 


Number of Approximate Number of 
Bargaining Number of Positions % 
Bargaining Agent Units Employees Excluded Total Excluded 


a ————— EEO 


NATIONAL SCIENCES AND ENGINEERING COUNCIL OF CANADA 


NO BARGAINING 
AGENT 0 be 0 322 0.00 
TOTAL 0 325 0 325 0.00 
CANADIAN NUCLEAR SAFETY COMMISSION 
NO BARGAINING 
AGENT 0 582 0 582 0.00 
TOTAL 0 582 0 582 0.00 
OFFICE OF THE CORRECTIONAL INVESTIGATOR 
NO BARGAINING 
AGENT 0 25 0 25 0.00 
TOTAL 0 25 0 25 0.00 


a SSeS 


NORTHERN PIPELINE AGENCY CANADA 


NO BARGAINING 
AGENT 0 0 ] l 100.00 
TOTAL 0 0 1] l 100.00 
CANADIAN POLAR COMMISSION 
NO BARGAINING 
AGENT 0 0 5 5 100.00 
TOTAL 0 0 5 5 100.00 


SECURITY INTELLIGENCE REVIEW COMMITTEE 


NO BARGAINING 
AGENT 


TOTAL 0 14 0 14 0.00 


0 14 0 14 0.00 


CANADA INVESTMENT AND SAVINGS 


NO BARGAINING 
AGENT 0 34 0 34 0.00 
TOTAL 0 34 0 34 0.00 


INDIAN OIL AND GAS CANADA 
NO BARGAINING 


AGENT 0 77 0 77 0.00 
TOTAL 0 77 0 77 0.00 
TOTAL 65 58,046 1,606 59,652 2.69 
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Bargaining Units 
1 April 2003 - 31 March 2004 


Estimated 
Number of 
Bargaining Unit Employees Totals Bargaining Agent 


Treasury Board as employer 


Air Traffic Control 10 CATCA 
Aircraft Operations 459 CFPA 
Applied Science and 

Engineering 7,934 PIPSC 
Audit, Commerce and 

Purchasing ned i PIPSC 
Computer Systems 11,020 PIPSC 
Correctional Services 5,486 UCCO-SACC-CSN 
Economics and Social 

Science Services 8,496 CAPE 
Education and Library 

Science 1,125 PSAC 
Electronics 1,000 IBEW, Local 2228 
Financial Management 2,847 APSFA 
Foreign Service 1,146 PAFSO 
Health Services 1,776 PIPSC 
Law 90 PIPSC 
Non-Supervisory Printing 

Services 36 GCIU 
Operational Services 10,675 PSAC 
Program and Administrative 

Services 67,817 PSAC 
Radio Operations 33] CAW, Local 2182 
Research 2,706 PIPSC 
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Estimated 


Number of 
Bargaining Unit Employees Totals Bargaining Agent 
Ship Repair Chargehands 
and Production 
Supervisors-East 66 FGDCA 
FGDTLC 
Ship Repair-East 664 (East) 
FGDTLC 
Ship Repair-West 645 (Esq. B.C.) 
Ships' Officers 943 CMSG 
Technical Services 9,923 PSAC 
Translation 1,045 CAPE 
University Teaching 168 CMCFA 
141,621 
National Capital Commission as employer 
All employees of the 
Employer 379 PSAC 
379 
National Energy Board as employer 
All employees of the 
Employer 263 PIPSC 
263 
National Film Board as employer 
Administrative & Foreign 
Service Category 128 PIPSC 
Administrative Support 
Category 120 CUPE, Local 2656 
Operational Category 8 CUPE, Local 2656 
Scientific and Professional 
Category 6 PIPSC 
Technical Category 125 SGCT 
387 
National Research Council as employer 
Administrative Services 167 RCEA 
Administrative Support 510 RCEA 
Computer Systems 
Administration 299 RCEA 
Information Services 112 PIPSC 
Library Science 74 PIPSC 
Operational Category 6 
- Supervisory 104 RCEA 
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Estimated 


Number of 

Bargaining Unit Employees Totals Bargaining Agent 
- Non-Supervisory RCEA 
Purchasing and Supply 

Group 26 RCEA 
Research Officers & 

Research Council 

Officers 1,475 PIPSC 
Technical Category 1,123 RCEA 
Translation 5 PIPSC 


3,901 
Communications Security Establishment as employer 


All employees of the 


Employer 1,000 PSAC 
1,000 
Office of the Auditor General of Canada as employer 
Audit Services Group baz PSAC 
Audit Professional Group 248 PSAC 
400 


Social Sciences and Humanities Research Council as employer 


Administrative and Foreign 


Service Category 123 PSAC 
Administrative Support 
Category 53 PSAC 
176 


Staff of the Non-Public Funds, Canadian Forces as employer 


Administrative Support 
Category and Operational 
Category 
- CFB Bagotville 29 PSAC 


Administrative Support 
Category and Operational 
Category 
- CFB Petawawa 198 PSAC 


Administrative Support 
Category and Operational 


Category 
- CFB Valcartier 144 PSAC 
Operational Category UFCWU, Local No. 
- CFB Borden 119 175 
Operational Category UFCWU, Local No. 
- CFB Comox 57 1518 
Operational Category 63 UFCW, Local No. 401 
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Bargaining Unit 


- CFB Edmonton 


Operational Category 
- CFB Esquimalt 


Administrative Support 
Category 
- CFB Gagetown 


Operational Category 
- CFB Gagetown 


Administrative Support 
Category and Operational 
Category 

- CFB Goose Bay 


Operational Category 
- CFB Greenwood 


Operational Category 
- CFB Halifax 


Operational Category 
- CFB Kingston 


Operational Category 
- CFB Montreal 


Operational Category 
- CFB Moose Jaw 


Operational Category 
- CFB North Bay 


Administrative Support 
Category and Operational 
Category 

- NDHQ Ottawa 


Administrative Support 
Category 
- CFB Ottawa 


Operational Category 
- CFB Ottawa 


Operational Category 
- CFB Shilo 


Administrative Support 
Category 
- CFB Trenton 


Operational Category 
- CFB Trenton 


All employees of Canex 
employed at the CFB 
17th Wing Westwin, 
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Estimated 
Number of 
Employees 


70 


12 


71 


53 


a2 


63 


4] 


50 
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Totals 


Bargaining Agent 


UFCWU, Local No. 
1518 


PSAC 


UFCWU, Local No. 
864 


PSAC 


UFCWU, Local No. 
864 


UFCWU, Local No. 
864 


PSAC 


PSAC 


UFCWU, Local No. 
1400 


UFCWU, Local No. 
Fis 


PSAC 


PSAC 


UFCWU, Local No. 
175 


MFCW, Local No. 
832 


PSAC 


UFCWU, Local No. 
175 


UFCWU, Local No. 
832 


Estimated 


Number of 
Bargaining Unit Employees Totals Bargaining Agent 
Winnipeg 
All employees in the 
cafeteria 
- NDHQ Ottawa 33 HSTU, Local No. 261 


1,446 
Canadian Institutes of Health Research as employer 


Administrative Support 
Category 26 PSAC 


26 
Canadian Security Intelligence Service as employer 


All employees of the 
Employer in the 
Administrative Support 
Category 208 PSAC 


208 
Office of the Superintendent of Financial Institutions as employer 


All employees of the 
Employer who are not in 
another bargaining unit 340 PIPSC 


All employees of the 
Employer primarily 
engaged in secretarial 
functions, clerical 
functions and/or other 
administrative support 
functions involving the 
routine application of 
rules and regulations 27 PSAC 


367 
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Estimated 
Number of 
Bargaining Unit Employees Totals Bargaining Agent 


Statistics Survey Operations as employer 


All employees of the 
Employer engaged in the 
carrying out of survey 
activities primarily in the 
Statistics Canada 
Regional Offices 966 PSAC 


All employees of the 
Employer engaged in the 
carrying out of survey 
activities primarily 
outside of Statistics 


Canada offices 1355 PSAC 
dae) 
Canadian Food Inspection Agency as employer 
Veterinary Medicine 540 PIPSC 


Agriculture, Biological 
Sciences, Chemistry, 
Commerce, Engineering and 
Land Survey, Purchasing 
and Supply, Scientific 
Research, Economics, 


Sociology and Statistics 811 PIPSC 
Informatics 136 FIPSC 
All employees other than 
those named above 3.752 PSAC 
5,239 


Parks Canada Agency as employer 


All employees of the 
Employer $359 PSAC 


3,399 
Canada Customs and Revenue Agency as employer 


Audit, Financial and 


Scientific 9,596 PIPSC 
Program Delivery and 
Administrative Services 25,895 PSAC 
35,491 
Total 198,584 198,584 
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Adjudication References, 
1 April 1999 - 31 March 2004 


Interpretations Discipline and 


para. Termination Party & Party 
92(1)(a) para. 92(1)( b)( c) sec. 99 Total 
2003-2004 1,659 234 17 1,910 
2002-2003 639 205 12 856 
2001-2002 579 166 14 759 
2000-2001 664 188 11 863 


1999-2000 489 198 11 698 
Cumulative Totals, 1 April 1967 - 31 March 2004 
22,602 11,363 678 34,643 
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